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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF' JUSTICE

(COMMERCTAL LrST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrBcrrueuE INC., s.L.H. TRANSIoRT INC., THE cur [NC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO fNC., 6988741CANADA INC., 1001171I CANADA
INC., I592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA fNC., 168886 CANADA INC., AND 3339611
CANADA INC.

Applicants

NOTICE OF MOTION
(Motion for Approval of Lease Surrender Agreement with

Shape Properties (Nanaimo) Corp., NNTC Equities Inc. and 1854 Holdings Ltd.
Nanaimo North Town Centre, Nanaimo (Store #1823)

The Applicants will make a motion before a judge of the Ontario Superior Court of

Justice (Commercial List) on October 4,2017 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally

THE MOTION IS F'OR:

1. An Order (the "Approval and Vesting Order") substantially in the form attached to the

Motion Record, inter alia:

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;



-2-

(b) approving the Lease Surrender Agreement entered into as of September 20,2017

between Sears Canada Inc. ("Sears Canada") and Shape Properties (Nanaimo)

Corp., NNTC Equities Inc. and 1854 Holdings Ltd. (collectively, "Shape"), and

vesting Sears Canada's right, title and interest in and to the Property (as defined in

the Approval and Vesting Order) in Shape; and

(c) sealing from the public record certain commercially-sensitive information and

documents (as described below).

2. Such further and other relief as this Court may deem just.

THE GROUNDS F'OR THE MOTION ARE:

1. The Applicants were granted protection from their creditors under the Companies'

Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (he "CCAA") pursuant to the

Initial Order of the Ontario Superior Court of Justice (Commercial List) dated Jvne 22,2017, as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the "Monitor") in the

CCAA proceeding;

Approval and Vesting Order

3. On July 13, 2017, the Court approved a process (the "SISP") by which BMO Nesbitt

Burns Inc. (the "Sale Advisor") on behalf of Sears Canada and under the supervision of both the

Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and

proposals for a broad range of transaction alternatives with respect to the business, assets and/or

leases of the Applicants;

4. On September 21,2017, Sears Canada entered into a Lease Surrender Agreement in

which Sears Canada has agreed to surrender its real property interest related to Sears Canada's

lease in respect of the Nanaimo North Town Centre (Nanaimo, British Columbia);

5. The consideration to be received in the transaction is fair and reasonable;
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6. The process leading to the Lease Surrender Agreement was fair and reasonable in the

circumstances;

7. The Lease Surrender Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;

8. The relief sought on this motion is supported by the Sale Advisor;

9. The debtor-in-possession credit agreements ("DIP Agreements") require that the Net

Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,

and in any event no later than three business days after receipt thereof, to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

10. The proposed Approval and Vesting Order provides that an amount equal to the

aggregate of amounts claimed by certain lien claimants will be set aside with the Monitor to

address any dispute between the lien claimants and other parties regarding their entitlement to

parts of the proceeds of the transaction;

Sealing Order

11. The Confidential Appendix to the Third Report of the Monitor contains confidential and

commercially sensitive information which, if made public, would be materially prejudicial to

Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

12. There are no reasonable alternative measures to sealing this information from the public

record;

13. The salutary effects of sealing this information outweigh the deleterious effects of doing

SO;

14. The provisions of the CCAA, including section 36, and the inherent and equitable

jurisdiction of this Honourable Court;
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15. Rules 1.04, 1 .05, 2.03, 3.02, 16 and 37 of the Ontario Rules of Civil Procedure, R.R.O.

1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justice,4cl, R.S.O. 1990, c.

C.43 as amended; and

16. Such fuither and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Affidavit of Mark Caiger sworn September 28,2017 and the exhibits attached

thereto;

2. The Affrdavit of Billy Wong sworn September 28,2017 and the exhibits attached thereto;

3. The Affidavit of Billy Wong sworn June22,2017 and exhibit K attached thereto;

The Third Report of the Monitor; and

Such further and other evidence as counsel may advise and this Court may permit.

September 29,2017 osLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc'Wassennan (LSUC# 44066M)
Jeremy Dacks (LSUC# 4185lR)
Tracy Sandler (LSUC# 32443N)
Karin Sachar (LSUC# 599448)

Tel: (416) 362-2lll
Fax: (416) 862-6666

4

5

TO SERVICE LIST

Lawyers for the Applicants
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lcf, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrruquE INC., s.L.H. TRANSrORT INC., THE cur [NC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO INC., 6988741CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 95504I ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.

APPLICANTS

AFFIDAVIT OF BILLY WONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Surrender Agreement with
Shape Properties (Nanaimo) Corp., NNTC Equities Inc. and 1854 Holdings Ltd.

Nanaimo North Town Centre, Nanaimo (Store #1823))

I, Billy 'Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Executive Vice-President and Chief Financial Officer of the Applicant

Sears Canada Inc. ("Sears Canada"). I am also a director of each of the other Applicants. As

such, I have personal knowledge of the matters deposed to herein. Where I have relied on other

sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affidavit, I have consulted with members of the senior management team of

Sears Canada,legal, financial and other advisors of Sears Canada, and representatives of FTI

Consulting Canadalnc. (the "Monitor").
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2. I swear this Affrdavit in support of the motion brought by the Applicants seeking

an Order, substantially in the form attached to the Motion Record, approving the Lease Surrender

Agreement made as of September 20, 2017 (the "Lease Surrender Agreement") between Sears

Canada, and Shape Properties Qrlanaimo) Corp., NNTC Equities Inc. and 1854 Holdings Ltd.

(collectively, "Shape") relating to the lease held by Sears Canada (the "Lease") for Sears

Canada's full-line store located at the Nanaimo North Town Centre (Store #1823) in Nanaimo,

British Columbia, the details of which are summarized in the following chart:

City Landlord

Nanaimo
North Town

Centre

Nanaimo,
B.C.

1854 Holdings Ltd. r29,198 I|;4ay 27,
2020

4 options,
May 27,

2040

3. Capitalized terms used in this Affidavit that are not otherwise defined have the

meaning given to them in the Lease Surrender Agreement.

4. This Affrdavit should be read in conjunction with the Affidavit of Mark Caiger

swoln September 28,2017 (the "Caiger Affïdavit"), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Burns Inc. (the "Sale Advisor") pursuant

to the Court-approved Sale and Investment Solicitation Process (the "SISP"), which efforts

resulted in, among other things, Shape's bid and the Lease Surrender Agreement which is the

subject of this motion.

I understand from the Monitor that the consideration that Sears Canada will5

receive in this proposed transaction (the "surrender Consideration") is included in a
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Confidential Appendix to the Monitor's Report that will be filed separately in connection with

this motion. In the view of the Applicants and the Sale Advisor, the Surrender Consideration is

confidential information and general disclosure of such information could be materially

prejudicial to the Applicants in connection with the SISP generally and in connection with any

further marketing of the Lease in particular in the event that the proposed transaction does not

proceed to close as anticipated. As such, the Surrender Consideration in the Lease Surrender

Agreement, which is attached as Exhibit "A" to this Affidavit, has been redacted. The Applicants

are requesting that a sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best

interests of the Applicants and their stakeholders, and that the Surrender Consideration to be paid

in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale

Advisor believe that the process leading to the transaction, as described in the Caiger Affidavit

and herein, was reasonable in the circumstances.

Background to Shape's Bid

7. On July 13,2017, the Court granted the Applicants' request for an order

approving the SISP that would be conducted by Sears Canada's Sale Advisor under the

supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the "Special Committee").

8. The purpose of the SISP was to seek out proposals for the acquisition of, or an

investment in, Sears Canada's business, property andlor leases, and to implement one or a
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combination of such proposals with the objective of maximizing value for the benefit of Sears

Canada's stakeholders.

9. The Caiger Affrdavit provides details regarding the steps that were taken to

market and solicit interest in Sears Canada's assets pursuant to the SISP, including the Lease

which is subject to the Lease Surrender Agreement.

10. In accordance with the SISP, on August 31,2017, Shape submitted a bid in

respect of the Lease in which Shape offered to accept a surrender from Sears Canada of Sears

Canada's right, title and interest in and to the Lease, the Tenant Real Property Interests and the

Premises, and to accept the resiliation of such Lease on the terms and conditions set out in

Shape's proposed form of lease surrender agreement.

11. Following receipt of the bid, the Special Committee directed Sears Canada and

the Sale Advisor to engage in negotiations with Shape in an effort to conclude a transaction. I am

advised by Mr. Caiger and believe that negotiations ensued with Shape in respect of financial

and legal aspects of its bid, draft documents were exchanged by the parties, and follow up

discussions were held as necessary. As a result of those negotiations, on September 21,2017,

Shape delivered to the Sale Advisor around 12 p.m. a further revised Lease Surrender

Agreement, which increased the Surrender Consideration. Shape's revised offer was only open

for acceptance until 7 p.m. on September 21, 2017, after which it would lapse, which was less

than the 20 business days following the Binding Bid'Deadline required under the SISP.

12. After considering Shape's offer (including the expedited expiry time of the offer)

and alternatives available, the Sale Advisor recoÍìmended to the Special Committee, and the
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Special Committee subsequently recommended to the Board, that Sears Canada enter into a

transaction with Shape in respect of the Lease. The Board carefully considered Shape's offer and

was satisfied that the Surrender Consideration being offered was fair and reasonable, and in the

best interests of the Applicants and their stakeholders.

13. In coming to this view, Sears Canada and the Special Committee, in consultation

with the Sale Advisor, took into account the fact that the proposed transaction also eliminates

certain potential claims into the Applicants' estate, including pre-filing claims into the estate

from Shape relating to the Lease and any claims Shape might otherwise have arising from a

potential disclaimer of the Lease.

The Lease Surrender Agreement

14. On September 2I,2017, Sears Canada and Shape entered into the Lease

Surrender Agreement. The Lease Surrender Agreement provides for, among other things, the

following:

(a) Shape will pay the Surrender Consideration plus all applicable taxes. The

Surrender Consideration is subject to certain typical adjustments as set out in

the Lease Sunender Agreement, which adjustments will be final and not

subject to readjustment. This allows for final settlement of all of Sears

Canada's obligations relating to the Lease, giving certainty of result.

(b) Shape is required to pay a Deposit equal to l0 percent of the Surrender

Consideration on the Business Day following the Execution Day, to be held by

the Monitor, as escrow agent. Such deposit has now been paid. Upon Closing,
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the Deposit will be paid to Sears Canada and applied to the Surrender

Consideration. If the Closing does not occur by reason of a default of Shape,

the full amount of the Deposit together with all accrued interest shall be paid to

Sears Canada to compensate it for the expenses incurred and the delay caused

and opportunities foregone as a result of the failure of the Transaction to close.

In addition, Sears Canada has all other rights and remedies against Shape in

event of such breach by Shape. Otherwise, if the Transaction does not close,

the Monitor shall return the Deposit to Shape or as directed by Shape.

(c) The Lease Surrender Agreement and the Transaction contemplated therein are

subject to the Court issuing and entering the proposed Approval and Vesting

Order on or before October 4,2017, and the Monitor delivering the Monitor's

Certificate.

(d) Closing will take place on the Business Day that is three Business Days

following the issuance of the Approval and Vesting Order or at such later date

as may be agreed upon in writing by the parties.

(e) Subject to the terms of the Lease Surrender Agreement, Shape is accepting the

surrender of the Lease and the Tenant Real Property Interests and accepting the

Premises on an "as is, where is" basis.

(Ð Shape will, as and from the Closing Date, assume, discharge, perform and

fulfiIl all the obligations and liabilities on the part of Sears Canadawith respect

to the Premises and the Property, including without limitation, the Permitted



-7 -

Encumbrances in respect of the period on or after the Closing Date, or

otherwise arising, incurred or accrued on or after the Closing Date whether in

respect of the period before or after the Closing Date, including any default as

a consequence of the closing of the Transaction.

(g) On Closing, Shape, on its own behalf and on behalf of.certain affiliates

(collectively, the "Releasors"), shall execute a Release whereby Shape will

fully and unconditionally release and forever discharge each of the Releasees

(which includes, among others, Sears Canada and the other Applicants) of and

from any and all Claims, whether known or unknown, howsoever arising of

every nature and kind whatsoever that the Releasors ever had, now have or

hereafter can, shall or may have against any of the Releasees in any way

relating to or arising from the Lease, the Premises, and/or the Property. Sears

Canada shall also execute a similar release in favour of Shape on Closing. In

addition, Shape will use reasonable efforts to assist Sears Canada to obtain a

full release of Sears Canada's obligations under Permitted Encumbrances

effective as of the Closing Date to the extent that Sears Canada is bound

thereby.

(h) Sears Canada and its agents and their respective representatives will have

access to the Premises for a period of 15 weeks following the Closing Date in

order to conduct a liquidation sale of the Inventory andlor the FF&E and/or to

remove any of the Excluded Assets, in accordance with the Access Agreement
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(the form of which is attached as Schedule "L" to the Lease Surrender

Agreement).'

Proposed Distribution of Proceeds of Transaction

15. The proposed Approval and Vesting Order provides that the Monitor will

distribute any net proceeds from the Transaction ("Net Proceeds") to repay amounts owing

under the DIP ABL Credit Agreement or the DIP Term Credit Agreement after filing the

Monitor's Certificate (a "Distribution"). Any Distribution will be made free and clear of all

claims and encumbrances. If all amounts owing under the DIP Credit Agreements have been

repaid, the Monitor will retain any Net Proceeds remaining on behalf of the Applicants pending

further Order of the Court.

16. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Surrender Agreement is in the best interests of the Applicants and their stakeholders.

SV/ORN BEFORE ME at the City of

Toronto, on the 28th day of September,

2017.

Billy

\,/ol,.rr( ilal,l'
Commissioner for taking Affrdavits

The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of
the Applicants' Inventory and FF&E at the Premises,



THIS IS EXHIBIT 6'A'' TO THE AF'F'IDAVIT

OX'BILLY WONG SWORN BEF'ORE ME ON

THIS 28th DAY OF SEPTEMBER, 20t7.

l,',

A commissioner for taking Affrdavits
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A

THIS LEASE SURRENDER AGREEMENT is rnacle as of Septen'ft'ter 20.2017

BETWEEN:

SEARS CANADA INC. (the "Tenant")

- ¿rnd -

SHAPE PROPnRTIES (NANAIMO) CORP.
and

NNTC EQUTTTES INC.
and
I854 HOLDINGS LTD.
(col lectively. the " La ncllord")

RECITALS:

On the Filing Date, the Tenant and certain of its affìliates ancl subsidiaries (the "Sears

Group") appliecl for and were granted protection from their creclitors under the CCAA
pursuant to the Initial Order. Pursuant to the Initial Order, the Court appointed FTI
Consulting Canada lnc, as Monitor i¡ connection with the CCAA Proceeclirrgs.

B. On the SISP Order Date. the Court granted the SISP Order r.vhich. among other: thìngs,

approved the SISP, The SISP Orcler and the SISP govern the process for soliciting ancl

selecting bids for: the sale of all or substantially all of the Business, Assets and/or Leases

(each as cletined in the SISP) of the Sears Group.

The Landlorcl hereby oftèrs to accept a surrender from the Tenant of the Tenant's t'ight,
title and interest in and to the Lease, the Tenant Real Properly lnterests ancl the Pretnises

and to accept the resiliation of such Lease on the terms and conditions set out herein (the

"Offer").

D. This Agreenlent is subject to approval by the Court. ¿mcl the cornpletion of the

Transaction is subject to the Court issuing the Appr:oval and Vesting Orcler ancl the
Monitor releasing the Monitor's Certiflrcate, all as rnore particularly described herein.

NOW THEREFORE. in consicleration of the mutual covenants ancl agreements set forth in this
Agreement ancl for other good and valuable consideration (the receipt and sufficiency of r,vhich

are hereby acknowledged), the Tenaut and the Lancllord (indiviclually, a "Part¡/" and

collectìvely, the "Prrties") covenAnt and agree as follows:

ARTICLE 1

DEF'INITIONS

1.1 Definitions

Unless otherwise provìded for herein, all capitalizecl tenns set out below rvhen usecl in this
Agreernent sllall have the meaning ascribed thereto tulless the context expressly or by necessary
irnplication otherwise requires:
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"Access Agreement" means an access agreement between the Landlord and the Tenant.
rvhereby the Tenaut, its agents and their respective representatives shall have access to the
Premises at no charge clurirrg the Post-Closing Access Period to concluct a liquidation sale of the
Inventory aucVor the FF&E and/or to remove any of the Excluded Assets, and shall be in
substantially the form attachecl as Schedule "L".

"Agreement" means this agreeurent constituted by the Tenaut's acceptauce of the Offel together:
with all schedules and ilstruments in written arneuclment or conf,rnlmtion of it and the expression
"Section" follorved by a number rneans and refers to the ascribed thereto Section of this
Agreenreut.

"A¡rproval antl Vesting Order" lnearls an order issuecl by the Court approving this Agreernent
and the trans¿rctions conternplated by this Agreernent, and surrenclering to the Landlord all of the
Tenant's right, title and interest in ancl to the Lease and the Tenant Real Property Intelests fi-ee

and clear of al1 Enculnblances otlier than the Pennittecl Encurnbrau.ces, whioh order shall be
substantially in the form of Scheclule "E" (with only such changes as the Parties shall approve in
their reasonable cliscretion, but in all cases in fbnn and substance acceptable to the DIP Lenders
(as clefinecl in the SISP) and the Monitor:).

"A.ssignment and Assumption of Assumed Liabilities" rneArls an assignment by the Ten¿ut
and ¿ur assurnption by the L¿indlorrl of the Tenant's right, title and interest and all liability,
covenants ancl obligations in. to ancl undel any Assurnecl Liabilities. The agreement evidencing
same shall include an inderurity given by the Lancllorcl in favour of the Ten¿rnt fiorn and agaìnst
any Clnims arising pursuant to or in connection with any of the Assurned Liabilities ¿rncl sh¿rll be
in subst¿ultially the fom att¿rchecl as Schedule "G".

"Assignment ancl Assumption of Realty Tax Appeals" nìeans an assigurnent by the Tenant
¿urcl an assumption by the Lancllorcl of the Tenant's right, title ancl inlerest ancl all liability,
covenants and obligations, in respect of the Realty Tax Appeals to be clelivered on Closing. The
agreement evidencing sarne shall include an indeuurity given by the Landlord in f'avour of the
Tenant fì-om ancl against any Claims arising pursuant to or in comection with any of the Realty
Tax Appeals antl shall be in substarÍially the form attached as Schedule "I".

"Assurned Liabilities" has the meaning ascribed theleto in Section 3.3(a).

"Authorization" nreans, with respect to any Person, any order, pemrit, approval, waiver, licence
or similar' ¿ruthorization of any Governmental Authority having juriscliction over the Person.

"Business I)ay" means arry day of the year, other thau a Saftuday, Sunclay or any day on which
major banks are closecl for busiuess in Toronto, Ontario.

"CCAA" means tbe ()omponies' Credifot',s Atonge.nrcnt Act (Canada)

"CCAA Proceedings" means the ploceedings comnrenced under the CCAA by the Sears Group
pursuant to the Initial Order (Court File No. CV-17-l 1846-00CL).

"Claims" lneans any and all claims. demands, complaints, grievances, actions, applications.
suits, causes of action, Orders, chalges. indictments, prosecutions, infonnations or other similar
processes, assessrneltts ol: reassessnrents, equitable interests. options, preferential alrangements
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of any kind or uature. assignrneuts. restrictions, fìnan"cing statements, deposit all'angeltleltts.
riglrts of others, leases, sub-leases, licences, rights of f-trst reftlsal or sinilar reslrictions,
juclgments, debts, liabilities, expeuses, costs, clamages or losses. contingent ol otherwise,
inclucling loss of value, reasonable prof'essional fees, inclucling fees and disburselnents of legal
counsel on a lirll inclemnity basis, and alI actual and docunented costs incured in investigating
or pursuing any ofthe foregoing or any proceeding relating to any ofthe foregoing.

"Closing" has the rneaning ascribed thereto in Section 7.5(a).

"Closing Date" rìreaus has the meaning ascribed thereto in Section 7.5(a).

"Closing Documents" means those doculnents and delivelies to be clelivelecl in connection with
the Closing as contemplated in this Agr:eement inclucling those set out in Section 7,4.

"Contracts" means, collectively, ¿rll of the Tenant's contracts ancl agreeurelìts to enter into
contracts with respect to the operation, frre protection, sen icing, nraintetìallce, repair and

cleaning of the Prernises, or the ftlrnishing of supplies or seryices to the Premises, any property
tnanagerììent or asset lnanagement contracts. any employment colltracts and any insurance

contracts enterecl into by the Tenant or any manager or agent on behalf of the Tenant with
respect to the Premises or the Lease.

"Court" means the Ontario Superior:Court of Jtrstice (Commercial List).

"Encumbrânce" means any restriction, reselation, easenent, servitucle, right-of--way,
enclo¿rclunent, mortgage, charge, pleclge. hypothec, prior claims, lien (stahrtory or otherwise),
security interest. title retention agreem.ent or alrangemenf, assignment, claim. prior claim.
liability (direct, indirect, absohrte or contingent), obligation, tmst, deemed trust, right of
retention. juclgment, writ of seizure or execution, notice of sale, contractual right, option. right of
first refusal, or any other r:ight or interest, of any nature or arly other an'angement or condition
rvhether or uot r:egisteled, publishetl or filed, statutory or other-wise, securecl or unsecttred.

"Excise Tux AcÍ" lne¿rns fhe Excise Tax Act^ R.S.C.. 1985. c. E-15, as atnended, restated,
supplementecl or substitutecl from time to time.

"Exclutled Assets" neans those assets (in each case. as ol the Closing Date) clescribed irr

Schedule "C".

"Execution D¿rte" lneans the date of this Agreement as set out on the top of page I hereof.

"Ftr'&E" rneans the fixttrres, improvements, tools. signs. furniture, lnachinery, equipurent,
personal properly. chattels, furnishings and flxtures including shelves. connters, vicleo cameras
and equipment. security systenrs, point-oÊsales systeu-rs and relatecl appultenances.
telecolnmunications systems and related appurtenances, electric light fixtures, elevating devices
and equipment and trade lÌxtures located at the Premises, in each case, to the e;rtent or,vnecl or
leased by the Teuant.

"Filing Date" means Jrune 22,2017 .

"-Financial Advisor" ltlealts BMO Nesbitt Bums Inc
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"Goverlrmental Authorities" means governrnents, t'egulatot:y authorities, governmentzrl

cleparturents, agencies, ¿ìgents, comnrissions, bureaus, officials, lninisters. Crorvn corporations,
conrts, bodies. boards, tlibunals or dispute settlemellt panels ot' other law or regulation-making
organizations or entities: (a) having or purpor:tiug to have jurisdiction orl behalf of any uation,
province. territory or state or any other geographic or political subdivision of any of them; or: (b)

exercising, or entitled or purporting to exelcise any adrninistrative, executive, juclicial,

legislative. policy, regtrlatory or taxing authority ol power.

"GSTIHST Certificate, Undertaking and Indemnity" mean the Landlorcl's cettificate to be in
substantially the fbnn set out in Schedule "F"',

"Initi¿rl Order" lneans the lnitial Order grantecl by the Court on June 22,2017 ptrsuant to which
the Sears Gloup were granted protection from their creclitors uncler the CCAA (as amended,

restated, strpplernented ¿rncVol rnodifiecl fioln time to time).

"luterim Period" means the period between tlte close of busirress olt the Executiou Date and the

Closing on the Closing Date.

"Inventory" includes all inventory, stoc[<, supplies alcl allother items to be sold frotn auy of the

Prernises.

"L¿rndlord" has the rneaning ascfibed thereto on page t heleof.

"Landlord Property Cl¿rims" rneans any ancl all Clailns r.vhich the Lancllord ever had, now has

or hereafter can, shall or lnay have against the Tenant in respect of the Lease, the Teuant Real

Pr:operty lnterests, the Premises, ancVor the Property.

"Landlord Real Property llterests" means all properties, assets, interests and rights of the

Landlorcl which are relatecl to the operation at the Property, i,vhich for greatet certainty include
the Landlorcl's right, title and iuterest, inclucling its ownership interest at common larv and its
rights as ¿r lessor lurder civil l¿rw, in and to the Lease and the Property.

"Lalvs" Ineans any ancl all applicable laws, including all statutes, codes. orditrances, clecrees,

mles, r'egulatious, nrunicipal by-laws, juclicial or arbitral ol administrative or milristerial or
departrnental or regulatory juclgments, orders. decisions, mling or awards, and general principles
of comnon and civil lar.v arrcl equìty, binding ou or affècting the Pelson retèrred to in the context
in which the r.vorcl is usecl.

"Lease" means the lease and other agreements to occupy the Preniises entered into by, or
assignecl in favour of the Tenant. as salne have been amended. restatecl, renervecl or
supplernented from time to tirne, includìng but not limited to those clocuments listed on Schedtrle
,,Brr.

"Lerse Amendment and Surrender Agreement" means, r",ith respect to the Lease, an

anrendment and sumender of lease in substantially the form attached as Schedule "H".

"Letters of Credit" lneans letters of creclit, letters of guarantee, deposits and/or security cleposits
provicled by or on belialf of the Tenant to any third party in respect of the Lease and/or the
Plemises.
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"Matching Security" has the meaning ascribed thereto in Section 3.6.

"Monitor" means FTI Colrstrlting Canada Inc., in its c.apacity as Cotut-appointecl rnonitor of the

Sears Group pur-suant to the Initial Order aucl not in its personal capacity.

"Monitor's Certificate" rneans the certificate to be tìlecl rvith the Couft by the Molritor
certifying receipt of (i) conf'rrmation from the Landtord and the Tenant that all conclitions of
Closing in Sections 7 .1,7 .2 and 7 .3 of this Agreernent have been satisfied or rvaived. and (ii) the

Surrelrder Colrsideration.

"Notice" lras the meaning ascribed tltereto in Section 8.15.

"Old Lease Surrender Proposal" means that certain offer nlacle to the Tenant by Shape

Properties (Nanaimo) Corp. and NNTC Equities lnc. to accept a surrender from the Tenatil ol'the
Teuaul's right, title and irterest in ancl to the Lease, the Tenant Real Propelly Interests and the

Premises and to accept the resiliation of such Lease on the tenns and conclitions contaillecl inthat
certain L-ease Surrender Agreement rnade as of August 3l ,2011 .

"Off-Title Compliance Matters" uleans open permits ol ftles, work orders, deficiency notices,

directives, notices of violation, tlou-compliance and/or colnplaint ancVor other outstanding

matters or matters of non-cornpliance rvith the zoning ancVor other lequirements of any

Governmental Authorities or any open building permits ancl Orclers related to any of the

foregoiug.

"Offer" has the meaning ascribed thereto in Recital C.

"Orders" uteans orders, injunctions, judgrnents, administrative cornplaints, decrees, rttlings,
awarcls, assessments, directions, instructions, penalties or sanctions issuecl, filecl or irnposecl by
any Governrnental Authority or arbitrator.

"Permitted Encunlbrances" r-neans, collectively: (a) any Etrcutnbraltces encullrbedng the

freehotd or other orvnership interest in the Property or any other Lancllord's interest in the

Property, but exclucles any Bncumbrances solely eucuurbering the Tenanf's leaseholcl illtelest ill
ancl to the Property (or the rights of the Tenant as lessee) on which the Premises are locatecl; (b)

Encumblances resulting tì'orn the Landlorcl's actions or omissions; ancl (c) the itenls identif,red in

Schedule "J" heleto.

"Person" nleans an inclividual, paftnership, corpoLation, trust, unincorpolatecl orgauization,
conlpany, governlnent, or ally clepartrnent or agellcy thereot, and the successol's and assigns

thel'eof ol the heirs, exectrtors, aclministrators ol other legal represeut¿rtives of an inclivìc1ual.

"Post-Closing Access Period" has the meaning ascribecl thereto in Section 6.3(cl).

"Premises" lneans, collectively, the lands and prernises which are leasecl to the Tenant pursuant
to the Lease ancl r.vhich are clescribed at Scheclule "A".

"Propert5,"' rneans collectively, the real pr:operty of ivhich the Plemises f'ornl part for the
purposes of the Lease and includes the Landlord's freeholcl or other ownership interest, ground
leasehold interest or right of ernphyteusis therein.
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"Realty Tax Appeals" has the meaning ascribed thereto ìn Section 4.3(a).

"Realty T¿rx Refirnds" has the meaning ascribetl thereto in Section 4.3(b).

"Release of Lantllord Property Claims" ureans a release by tlie Landlclld of any Landlorcl
Property Clailns against the Tenarrt and all predecessors in iuterest to the Tenant u¡rder the Lease,

in substantially the f'onn attached as Schedule "K",

"Release of Tenant Property Claims" lne¿ìlts a release by the Tenaut of any Telrant Ploperty
Clailns against the Landlold ancl all preclecessors in interest to the Landlord uuder the Lease, in
substantially the form attachecl as Schedule "M".

"SlSP" means the Sale and hrvestrnent Solicitation Process appr:oved by the SISP Order (as

amended, restated, supplenreuted ancVor moclifiecl frollr tìme to time).

"SISP Order" means the Older grantecl by the Couf on the SISP Order Dtite (as amencled.

restated. supplementecl and/or modifiecl fi'orn tirne to time), r,vhich. among other: things, approved

the SISP.

"SISP Ortler Date" Íreans July 13, 2017.

"surrender Consideration" has the rneaning asclibecl thereto ill Section 3.1

"T¿txes" lnealìs taxes, dtrtìes, f-ees, pletniums, assesslnents, itnposts, levies and other similar
charges iurposed by any Governmental Authority under applicable Laws, including all interest,

penalties, fines, additions to tax or other additional amouttts itnposecl by any Governmental
Author:ity in respect thereof, and including those levied on, or measurecl by. ol referrecl to as,

iucorne, gross receipts, profìts, capital, transfer, land transfer, registration, sales. goods ancl

services, harmonizecl sales, use, value-aclclecl. excise, stamp, rvithholding, bttsiness, fi'anchising,
property, clevelopment, and occupancy taxes, all surtaxes. all customs cluties ancl import ancl

export taxes. counteryail and anti-dumpil'rg, and all licence, fr:anchise and registration fees.

"Tenant" hns the meaning ascribecl thereto on page t hereof.

"Tenaut Property Claims" means any ancl all Claims which the Tenant ever hacl, nol has or
hereafter can, shall or may have against the Landlorcl in respect of the Lease, the Landlord Real

Propelty lnterests, the Plemises, and/or the Properfy.

"Tenant Real Property Interests" lneaus all properties. assets, interests ancl rights of the Tenant
which are lelatecl to the operation at the Premises, rvhich lor greater certainty do not inctude
E.xcluclecl Assets but inclutle the Tenant's right, title and iuterest, inclucling its leasehold interest
at common larv ancl its rights as a lessee undet civit larv, in and to the Lease and the Pt:emises,

including, if any. the benefit of all easernents, restrictive covenants, access rights,licences to use

any common areas or rooftop areas of the builclings or shopping ceutre of ivhich the Premises
form part, lights to renew or extend the terrn of any Lease, options and similar rights of first
offer, first reftrs¿rl or first opporflrnily or otherwise to lease or purchase (if any), parking lights
and signage rights.

"Transaction" lreaus collectively the trausactions conternplated in this Agreement,
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ARTICLE 2
SURRENDER TRANSACTION

2.1 Offer and Acceptance

(a) Upon acceptance of this Otfer by the Tenant ancl sulrject to Section 2.1(b). this
Offer shall constitute a binding agreernent to surrender tlie l,ease and the Tenant
Real Property Interests. ou the tenns of this Agreement, and the Old Lease
Surreucler Proposal shall deemed to be revoked and of no further force and et'fect.

(b) This Ofïer is in'evocable and shall be open for acceptance by the Tenant by no
later than 4:00pnr (Vancouver time) on September 21,2017, aucl in ttre event that
this Ofter is not accepted by tþe Tenant by the aforesaiil de¿rdline, therr this Offer
shallbe null and void.

2.2 As ls, Where Is

Notrvithstanding the foregoing or anything else contained herein or elsewhere, tlte Landlotd
acknorvleclges and agrees in f¿rvour of the Tenaril that as of the Ë,xecution Date and the Closing
[)ate:

(a) except as expressly stated in this Agreernent including the Tenant's oovenant to
leave the Prernises in a broorn-swept condition on the Closing Date as set out in
Sectìon -5.1(c), the Landlord is accepting the surrender of the Lease and the
Tenant Real Property lnterests ancl uccepting the Premises on ¿rn "AS is, whele is"
basìs, rvithout any written or oral staternents. representations, warranties.
promises or guaranties of any nature or kincl whatsoever, either legal or
conventional, express or irnpliecl (by operation of larv or otherwise), as to the state

of title thereto, the state of any Eucumbrances, the conclition of any of the
Premises and the Tenant Real Property lnterests and the status of any of the Lease
or the Eucumbrances, the existerrce of any default on the part of the Tenant, the
physical, environmental or other condition of, in, ou, under or in the vicinity of
any of the Premises, the existence of any Encumbrance ancVor Off-Tìtle
Cornpliance Matters affecting the Lease, the Tenant Real Property lnterests, the

Premises, the Assumect Liabilities, or the Pennitted Encumbrances, the structural
integrity or any other aspect of the physical condition of the Prcmìses, the
conforrnity of the Premises to past, curlent or ftiture applicable zoning or building
co<le requirements or other applicable Larvs. the existence of soil instability, past
soil repairs, soil add:itiolls or colrclitions of soil fill or any other matter atfecting
the stability ol integrity of the Premises, the suf-ficiency of any dlainage. the
availability of public utilities. access. parking aucVor sen'ices fbr the Premises, the
fitness or: suitability of the Premises for occupancy or any intendecl use (inclucling
rnatters relating to health arrd safety). the potential for fulther developrnent of the
Pretnìses, the existelrce of land use, zoniug or building entitlelnents attecting the
Pretnises, the presence, t'elease or use of r,vastes of any nature, hazardous
materials. pollutants, contaminants ol other regulatecl substances in, uncler, on or
about the Premises or any neighbouring lancls, and without limiting the foregoing,
any ancl all conclitions or lvan'anties expressed or impliecl pì.trsuant to the Sale of

I F(ìAl l:45?:J9-i9l l

27500 136366 PM]- 14177018 1



8-

Goods Act (Ontario) and any other similar legislation of any other: jurisdiction
r.vill not apply ancl are hereby waìved by the Landlord;

(b) any disclosure in respect of the Lease, the Telrant Real Property Intelests ¿urcVor

the Premises, if any, rvas macle available to the Landlord solely as a courtesy but
the Lancllord is not entitled to rely on snch disc.losure, and it is expressly
acknorvledged by the Lancllorcl that, except as expressly statecl in this Agleement.
no written ot oral statement, represerrtation, wan:anty. plornise or guarantee of any
nature or kind r.vhatsoever, either legal or convention¿rl. express or implied (by
operation of law or otherwise), is macle by the Tenant and/or the Monitol ancl/or'
tlteir respective legal counsel, the Financial Aclvisor or other advisors or
representatives &s to the accuracy, cuffency or completeness of any such
clisclosule. and each of thern expressly disclaims any and all liabilities with
respect to suclt clisclosure and auy and ¿rll en'ors therein or omissions therefi'om;

(c) the Lancllord hereby unconditionally and irrevocably rvaives any and all ¿rctu¿rl or
potential rights or Claims the Landlorcl might have agairrst the Tenant pulsuant to
any wananty, legal or conveutional, express or irnplieil, of any kind or type
relating to the Lease, the Tenant Real Property Interests, the Premises or the
Assulned Liabilities or any other assets or any other aspect of the Transaction.
Such waiver is absolute, unliurited and includes, but ìs not limited to, waiver of
express watLaulies, implied wamanties, any warrallties at larv and/or in equity,
rvan:anties of fitness fbr a particulal use, rvamanties of merchantability, warranties
of occupancy, strict liability and Ctaims of every kind ancl type, including, but not
limited to, Claims regalding defects, rvhethel or not discoverable, procluct liability
Clairns. or similal Claims, and to all othet extent or latel cleated or conceived of
strict liability or strict liability type Clailns and rights;

(c1) the Landlord conductecl its own inclependenf reviel, inspection, diligence and
investigations ancl formiug its own independent opinions and conchrsions in
respect of the Lease, the Teuant Real Properly Interests, the Premises ancl the
Assurned Liabilities. The Landlord's decision to make this Offer and enter into
this Agreernent was made of its own accord rvithout reference to or reliance upon
any disclosure nucle by the Tenant and/or the Monitor and/or their respective
legal counsel, the Financial Advisol' or other advisors or representatives. T'he
Landlord acknowleclges having been given a reasonable and adequate opportunity
to concltrct its orvn indepenclent diligence prior to entedng in this Agreement;

(e) during the Interim Periocl and the Post-Closing Access Periocl in accordarrce i,vith
the Access Agreenrent, the Tenant shall be entitled to, but is not obligatecl to,
rentove any ancl all lnventory, FF&E and any other Excluded Assets fì'oln all or
any of the Premises;

(Ð the Tenant shall lrot be responsible tbr rnaking any repairs, replacements,
renovations, alterations. improvements or upgr:ades or undertaking any
renlecliation to aclclress a Release in or to the Pr:operty or any part thereof, and it
shall be the sole responsibility of the Landlord to make, at the Landlorcl's sole
cost, aly repairs. replacements, rerlovations. alteratiotrs, inrprovements and
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upgrades in or to the Property following Closing as m¿ìy be required by the
Lancllord to make the Property suitable for its purposes; ancl

(e) the Lease, the Tenant Real Property Interests, the Premises or the Assumed
Liabilities may be subject to ceftain Off'-Title Compliance Matters, municipal
requirements, inclucling buitding or zoning by-laws and regulations, servitudes,
easements for hydro, gas, telephone affecting same, ancl like services to the
Premises, and restrictions ancl covenants affecting the Premises, including but not
limited to the Pennitted Encnmbrances. Without limiting the foregoing, the
Tenant shall not be responsible for rectification of any matters clisclosed by any
Governmental Authority or quasi-govemmental authority having juriscliction, and
the Landlord shall accept the Property subject to such rnatters.

The Ten¿rnt has no ancl shall h¿rve no obligations or lesponsibility to the Landlorcl afler Closing
with lespect to any matter relating to the Tenant Real Propelty Interests, Lease, the Premises or
the Proper:ty or the condition thereof save and only to the extent expressly provicled in this
Agreenrent. Tlis Section 2.2 shall survive and not lner€e on Closing ancl all Closing Docurnents
shall incorporate this Section 2.2 by reference.

ARTICLE 3
CONSIDERATION

3.1 SurrentlerConsicleration

The consideration the Landlorcl to the Tenant for the Transaction shall be I
(the "Surrender Consideration")

AXES. accorclance with this Agreement, the
Surrender Consideration shall be paid to the Tenant, as follows:

(i) as to the sum of (the "I)eposit"),
by wire transfer of immediately available funds payable to or to the order of the
Monitor', in trust, or as it may otherwise direct irr writing, on or prior to 3:00 p.m.
(Toronto time) on the Business Day following the Execution l)ate, to be held in
tntst as a cleposit ancl invested in accoldance with the provisions of Sectiorr 3.2
below pending the completion or other tenninatiolr of this Agreernent. The
parties hereby confirnr to each other and to the Monitor that the I deposit
paid by the Landlord to the Monitor, in trust, in connection with the Old Lease
Surrender Proposal shall be used and credited towarcls partial paylnent of the
Deposit hereunder'; and

(ii) as to the balance of the Sur:ender Consideration (the "Balance"), subject orrly to
the adjustments made in accordance with this Agreernerf, by wire transfel of
immediately available funds payable to the Monitor or as it may dil:ect on the
Closing Date.

3.2 Deposit

(a) Following receipt, the Deposit shall be invested by the Monitor, in tnlst, in an
interest bearing account or term cleposit or guaranteecl investment certificate
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pending conÌpletion of the Tlansaction or earlier temination or lton-completion of
this Agreement. ln holding ancl dealing rvith the f)eposit and any interest earned

thereon putsuant to this Agreement, the Monitor is not bouncl in any way by any
agreenrent other than this Section 3,2, and the Monitor shall not and shall not be

considerecl to assuule any duty, liabitity or responsibility other than to hold the

Deposit, and any ìnterest earned thereon, in accordauce with the plovisions of this
Sectiorr 3.2, and to pay the Deposit. and ar-ry interest eamecl theleou, to the Person

becoming entitled thereto in accorclance with the terms of this Agreement, except
itr the event of a dispute betrveen the Parties as to entitlernent to the Deposit. In
the case of snch dispute, the Molritor uray, iu. its sole, subjective and uurevieu'able
cliscletion, or shall, if requested by any of the Parties, pay the Deposit and any ancl

all intel'est eanled thereon iuto Coult, rvhereupon the Monitor shall have no
further obligations rclating to the Deposit or any interest earrred thereon. The
Monitol shall not. under any circumstances, be r:equilecl to verify or cletennìne tlte
valiclity of any notice or other document whatsoever delivered to the Monitor and

the Monitor is hereby relieved of any liability or responsibility for: any Claims
which may arise as a lesult of the acceptance by the Monitor olany such notice or
other docuureut.

(b) lf the Transaction is cornpletecl, the Deposit shall be paicl to the Tenant f-ortluvith
on Closing ancl appliecl to the Surrender Consideration. Interest on the Deposit
shatl accrue ti:om the date of deposit with the Moritor until the Closing or other
termination or non-completion of this Agreenrent. If the Transaction is

successfnlly, cou:rpleted, all interest eamed on the Deposìt until Closing shall be
paid to the Lancllorcl tbllowing Closing.

(c) lf the Tlansaction is not cornpleted for any reason other than as a result of the

cletault of the Landlor:d, the fult amount of the Deposit together with all accruecl

interest eamecl thereon shalt be paicl to the Landlorcl (or as othenvise directed by
the Lancllord) within ten (10) Business Days thereafter or such earlier däte as tuay
be deternliltecl by Tenant, in consultation with the Monitor and the F'inancial
Advisor.

(cl) lf the Transactiou is not conrpleted as a result of the clef¿ult of the Lancllord the

1ìrll amourt of the Deposit together r¡,ith alI accrued interest eamed theleon shall
be paid to the Tenant as liquidated clamages (and not as a penalty) to compensate
the Tenant for the expenses incumecl and the delay causecl and opportunities
foregone as a result of the failtrre of the Transaction to close. The entitlernent of
the Tenant to receive and retain the Deposit together with all accruecl interest
eamecl thereon, if any, in such circumstauces shallnot limit the Tenant's light to
exercise any other rights or rerlreclies which the Tenant may have against the

Landlorcl in respect of such breach ol default.

(e) In holding and clealing with the Deposit and any interest earned theleon pursuant
to this Agreernent. the Monitor shall release the Deposit ancl any interest earnecl

thereon to the Persons becoming entitlecl thereto (i) in accordance witli the
provisions of (i) Section 3,2(b) or (ii) otherwise in accordance with this Section
3.2(e) as evideucecl by a joint direction in rvriting executed by the Tenant and the
Landlord (the "Joint Direction") except iri thc event of a dìspute betu,een the
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P¿rrties as to entitlement to the Deposit imd any interest eamecl thereon in which
event the Monitor rnay, in its sole, uulètterecl and urrleviewable cliscretion, pay the

Deposit and auy interest eamecl thereon into Court, whereupon the Monitor shall
have no further obligations relating to the Deposit ancl any inlerest earned thereon
or otherwise heleunder.

(Ð The Monitor shall not. uncler any cilcumstances, be requiled to verify or'

detenlrine the validity of the rvritten confimation described in Section 7.8(b)
hereof or the Joint Direction ancl the Monitor is lrereby relieved of any liability or:

responsibility for any loss or clarnage rvhich rnay arise as the result of the
acceptance by the Mouitor of the Joint Direction.

(g) Notrvithst¿rndhg the foregoing ol anything else contained herein or elselhere,
each of the Ten¿¿nt and the Landlorcl acknowleclges ancl agrees that: (i) the
Monitor's obligations hereuncler ale ancl sh¿rll remain limited to those specifically
set out in this Sectiou 3.2; arñ (ii) FTI Consulting Canada Inc. is acting solely in
its capacity as the Court-zrppointed Monitor of the Tenant in the CCAA
Proceedings and not in its personal or corpor:ate capacity, ancl the Monitor has no
liability in connection with this Agreement whatsoever, in its personal or'

corporate capacity or otherrvise.

3.3 Assumed Liabilities

(a) The Landlorcl covenants rvith the Tenaut that it shall, as ancl tiotn the Closing
Date, assurne, clischarge, perform and fulfìll all the obligations ancl liabilities on

the palt of the Tenant rvith respect to the Premises and the Propet:ty, including
without lirnitation the Permitted Encumbr:ances in respect of the period ou or after
the Closing Date, or otherwise arising. incurrecl or accttred on ol aflel the Closing
Date rvhether in respect of the period bef'ore or after the Closing Date, inchrding,
any default as a consequellce of the closing of the Tlansaction (collectively, the
"Assumed Linbilities").

(1r) Without limiting the foregoing. the Landlorcl shall execute ancl clelivet' to the
Tenant on the Closing Date: (i) the Lease Anrendment and Sun:ender Agreement
for the Lease; (ii) the Assignment and Assumption of Assumed Liabilities; and
(ìii) an Assignmenl antl Assurnption of Realty Tax Appeals.

J.,f Property Claims

The Landlord covenants with the Tenant that it shall, as and from the Closing .f)ate, assign,
release ancl quit clainr to the Tenant all of the Lancllord's right, title and interest in ancl to the
Lancllord Plopelty Clairns, together with any and all benef,rts, advantages, privileges and rights
reltrting thereto or arising ancl flowing therefrom, to have ancl to hold the same unto the Tenant,
its successors ancl assigns, forever. On Closing, the Lancllord shall e,xecute and deliver to the
Tenant a Release of Landlord Property Clainis.

The Ten¿rnt covenants with the Lancllord that it shall, as arrcl frorn the Closing Date, assign.
rele¿rse and cluit clainr to the Landlorcl all of the Tenant's right, tille and interest in ancl to the
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Teuant Proper:ty Claims. together rvith any and all benefits. aclvantages, privileges and rights
relating thereto or alrsing and florving therefrom, to have and to hold the s¿une unto the Landlorcl,
its successols ¿urcl assigns, forever. On Closing, the Tenallt shall execute ancl deliver to the
Landlord a Release of Tenant Property Claims.

3.5 Letters of Credit antl Deposits

On the Closing Date, the I.ancllord shall issue replacement letters of credit and/or security
deposits for the Letters of Creclit ancl shall use its best commercial efforts to cause the l-etters of
Creclit to be releasecl and returned to the Tenant r,vithout any firrther drarvings thereturcler.
Provided that to the extent that the L¿urdlord is Lurable to cause all of the Letters of Credit to be

releasecl ancl returnetl to the Tenant, without any further clrar.vings thereunder. in lieu of isstring
the replacelnent letters of creclit and/or security cleposits refèn'ed to arbovc, the Landlord shall
cause m¿rtching, unconditional ancl irrevocable letters of creclit ancVor security cleposits ilr favour
of the Tenant to be plovided to the Tenant on the Closing Date (collectively, the "Matching
Security") rvhich Matching Secr.rrity may be drawn upon by the Tenant and its successors and
assigns if and to the extent that the Tenant's Leffers of Credit are drawn upon frorn time to time.
and the Landlold sh¿rll reirnburse the Tenant for any direct incremental costs incuned and

inclemnity and holcl the Tenant hannless frorn and against alI Claims, incun'ed or asserted, as a
result of any Letters of Credit which are uot so released ancl returned to the Tenant.

3.6 Trade-Marks

Notrvithstanding the foregoing or anything else contaiued herein or elservhere, the Lancllorcl
acklor,vledges and agrees that: (a) uo signs, tracle-lnarks, trade-names, logos, comlnercial
syrnbols, business nanles or other intellectual property r:ights iclentifuing "Sears" are conveyecl or
intended to be conveyed to the Landlord as part of the Trausaction; and (b) all right, title and
interest of the Tenant in ancl to all of its existing signs, trade-marks, trade-names, logos,
cornrnercial symbols, business nanes or other intellecttral property rights iclentifying "Sears" or
coutaining the worcls "Sears" ale hereby specifìcally reserved and excluded from the
Trans¿rction, This Section shall survive and not rnerge on Closing.

ARTICLE 4
ADJUSTMBNTS

1.1 Statement of Adjustments and Absence of Post-Closing Adjustments

The Ten¿rnt shall prepare a draff staternent of adjustrneuts ¿rncl delivel same with supporting
docurnentation to the Lancllorcl lbr its revierv ancl approval no later than two (2) Business Days
prior to the Closing Date, If the arnount of any adjustments r:equired to be made pursuant to this
Agreerlent cannot be reasonably determinecl as of the Closing Date, an estiurate shall be made
by the Landlorcl ancl the Tenant as of the Closing f)ate basecl upon the best infbrnration avail¿rble
to the Parties at such time, each Party acting reasonably ancl such estimate shall sene as a final
cletenmination. There shall be no flrrther adjustments or readjustrnents after Closing of any
amounts adjusted or intended to be acljusted on the statement of adjustlneufs pursuant to this
Agreetnent and the amounts set out on the staternent of adjustments shallbe final.
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Items of Atljustments Under the Lease

(a) The Tenant ancl the Landlortl shall acljust the rent (inclucling basic or tninimutn
rent ancl aclditional rent) and other amounts payable uncler the Lease rvhich have

been paicl ol pre-paid to the L¿rndlold in respect of the Lease f'or any periocl prior
to the Closing Date as well as the rnonth in r,r'hich the Closing Date occurs, rvith
the Closing Date itself to be ¿rllocatecl to the Landlord.

(b) Without lirniting the generality of the foregoing, the Tenant ancl the Lancllortl
shall as of the Closing Date adjust betr,veen thernselves the following amounts:

(i) basic or minilnurn l:ent for the lnonth in vr4rich the Closing occurs;

(ii) 2016 and 2017 adjustments for adclitional rent paicl by the Tenant required
after recouciliation of actual alnounts with estilnated amounts. For greater

certainty, there shalI be no priol year reconciliations;

(iii) in favour of the Tenant, on account of any roof repair costs or other costs

of improvetnerrts paìcl by the Tenant r.vhich were requirecl to be reimbursed
to the Tenant by the Landlord;

(i") in f¿rvour of the Tenant, on ¿rccount of any amount orviug to the Tenant by
the Landlord in respect of unpaid tenant allorvance, rent free periocls or'

other tenant inducernents: and

(v) in fàvour of the Teuant, on account of any other creclit/setoff that the

Tenant ìs entitled to claim frorn the l,andlord. e,g. credit againstideduction
from future additional rent charges due to the Tenant having perfbrnred
certaiu lvork or paid for certain costs which were the Landlorcl's
responsibility.

(c) The Landlold shall be r:esponsible tbr and pay all applicable Taxes payable by
Landlorcl in comrection with the Transaction.

(cl) The Landlor:d hereby waives any fees or charges payable to the Landlord undel
the Lease iu respect of the Transaction, including, rvithoút lirnitation, any fees,

penalties, or charges payable to auy Lancllord irr respect of a surtender of the

Lease ancl any obligation in respect of the paynent of accelerated and/or
increased rent u'hich arises solely as a result of a surrender of the Lease.

Realty Tax Appeals

(a) The Tenant ancl the L¿rridlold acknowleclge that rvith respect to the Pretnises the
Tenant rnay,have institutecl certain appeals and./or clairns in lespect of realty
taxes or ¿rssessments for cert¿rin peliocls prior to the Closing Date ancl possibly
inclutling the tax year in rvhich the Closing Date occurs (all such appeals and any
associatecl reassesslnents are hereinafter collectively ref-erred to as the "Realty
Tax Ap¡reals").
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(b) On Closing, in consicler¿rtion of an additioual adjustrnent in favottr of the Tenant
in the amount equal to 100% of any expected credit, refund ancVor rebate which
may arise frorn any of the Realty Tax Appeals (collectively, the "Realty Tax
Refunds") for any per:iod that is prior: to the Closing Date, the Tenaut shall assign
to the Landlorcl all of its right, title and illterest, if any, in ancl to such Realty Tax
Refunds.

(c) F'l'om and aftel'the Closing Date, the Lancllorcl rniry, at its sole cost and expense

but without any obligation to do so, assume or: retain tlte carriage of the Realty
Tax Appeals ¿rnd continue as the appellant in the Realty Tax Appeals.

Tliis Section 4.3 shall survive and not rnerge on Closing.

4.4 Utilities

(a) The Landlold shall not assume any conflacts or agleements enterecl into by or on

behalf of the Tenant for the supply of any utilities (including electricity, gas,

water, ftiel, telephone service, internet services. security and surveillance services
or otherwise) at the Prernises. On or betbre the Closing Date, the Tenant shall
terminate all of its contracts and agreements f-or the supply of any utilities to the
Prernises. Ë'or the avoiclance of doubt, there shall be no adjustnlent at Closing in
lespect of the payment of any utilities. The plovisions of this Section 4.4(a) shall
stuvive aucl not merge on Closing.

(b) From ancl after the Closing Date, any ancl all utility charges and other related fees

payable tbr any of the Prernises, pursuant to any invoice or statement issued on or
after the Closing Date, shall be the sole responsibility of tl.re Landlord, and there
shall be no acljustments betrveen the Tenant and the Landlord of any utility
charges or lelatecl fèes paid by the Lancllold pursuant to any such invoice or
staternent issued ou or afler the Closing Date,

ARTICLE 5
INTERIM PERIOD & LEASE MATTERS

5.1 Interim Period

(a) Duling the hrterirn Periocl, the Landlorci and the Tenant shall conrply rvith each

aucl every term ancl condition of the Lease as currently applicable in the CCAA
Proceeclings, subject only to the provisions of the Initial Order, the SISP Orcler
and the provisions of this Sectiou,

(b) During the lnterim Perìocl and the Post-Closing Access Period in accorclance with
the Access Agleement, the Tenant by itself or through any agent sliall be entitlecl
to, but is not obligated to, rernove and sell, or permit any other Persons to rernove
ancl sell, auy ancl all chattels, per:sonal or mo'i,able property, Lnverilory, F'F&ts arrcl

any other Excludecl Assets, fiom the Premises in accorclance rvith this Agreement,
the Initial Orcler, the SISP Orcler, the Access Agreenrent and any other Orcler of
the Cour1.
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(c) Notwithstanding any plovision of the Lease, the Tenant shall have no obligation
to opelate in the Premises cfu.rring the Interinl Petiod or the Post-Closing Access

Periocl and on Closing the Tenant shall surrender the Prelnises in a "l¡rooltt-
srvept" clean condition, orclinary weal and te¿u excepted, auc1, for greater

certainty, the Tenant shall not be required to repair ancVor l'einstate the Prenlises

or rernove any lnrrentory. FF&E or Excluclecl Assets.

(d) ln the event that prior to the Closing Date ¿rll or a patt of the Prernises or lnore ts
expropriatecl or notice ofexpropriation or intent to expropriate all ol a part ofthe
Premises is issuecl by ary Governmental Authority, the Lancllord shall
irnrnediately advise the Tenant thereof by Notice in rvriting. Notrvithstanding the

occuffence of any of the foregoing, the Landlorcl shall couplete tlte Transaction
contemplated hereiu in ¿rccordance rvith the terurs hereof without recluctioll of the

Sumendel Consideration and all compensatiou fol ex¡rlopriation shall be payable
to the Landlorcl and all light and claitn of the Tenant to such antounts, if any, shall
be assignecl to the Landlold on a without recourse basis.

(e) The Premises shall be ¿ulcl remain until Closing at the risk of the Tenant. ln the

event of material clarnage by fire or other h¡zat:d to the Premises or ¿tny part
thereof occurring before the Closing Date. the Tenant shall immediately advise
the Lancllorcl thereof by Notice in writiug. Notvvithstanding the occurreuce of any
of the tblegoing, the Landlor:d shall complete the Transaction contemplated her:ein

in ¿rccordance with the terms hereof without recluction of the Sumendel
Consideration and the proceeds of any insutance available or actually paid or
payable to the Tenant shall be paid and/or assigned to the Latrcllord on a rvithout
recourse basis.

5.2 Contracts

The Tenant covenants to tenninate effective as of the Closing Date, at its sole cost and expense,

all Contracts insofar as they rel¿ite to the Premises.

5.3 Releases

The Landlord shall use reasonable el'forts to assist the Ten¿rnt ancl shall co-operate rvith the

Tenant, as reasonably requested. to obtain froln third parties a fìlll release of the Tenant's
obligatìons uncler the Perrnitted Encumbrances etfective as of the Closing Date to the extent that
the Tenanl. pursuant to the tenns of such Pennitted Encumblances, is bound thereby after
Closing, ancl shall provide such financial and other information ancl entel' iuto such assumption
agreeurerÍs as such third parties may reasonably reqnite, in fotrn and snbstance acceptable to
each of the parties thereto acting reasonably ¿rncl rvithout delay.
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ARTICLE 6

REPRESENTATIONS, WARRANTIES & COVENANTS

6.1 Tenant's Representations antl Warranties

The Tenant represents ancl rvan'ants to and in fàvour of the Larrdlord that as of the Execution
Date and as of Closing as to the follorving aucl acknowleclges and contìrms that the Landlord is

r:elying upon such representations and warranties in connection rvith the entering into of this
Agreement:

(a) the execution, delivery and perforrnance by the Tenant of this Agreement has

been duly authodzed by alt necessary corporate action ou the part of ttre Tenant
subject to the Approval ancl Vesting Orcler and authorization as is requirecl by the
Court;

(b) tlre Tenant is not a non-resident of Canacla within the meaning of the Income Tar
Acl (Canada); and

(c) the Tenant is a registr:ant for the purposes of the tax imposecl under Part IX of the

Excise Tox Ar:1.

6.2 Landlord'sRepresertt:rtions and Wnrranties

The Landlord represents ancl wanants to and in t'avour of the Tenant that as of the Execution
f)ate and as of Closing as to the tbllowiug and acknowledges and conf'rnrs that the Tenanl is
relying upon such representations and wamantjes iu corrnection rvith the entering into of this
Agreement:

(a) 1854 Holdings Ltd. has been cluly incorporated and is validly subsisting and the
rernaining parties comprising the Landlord have been duly incorporated and are

validly subsisting uncler the Laws of the jtu'iscliction of their respective
incorporation, and have all requisite corporate capacity, power ancl authotity to
cany on their business as now conducted by thenr ancl to own their properties and
assets aucl are qualifiecl to carry on busiuess under: the Lar¡r,s of the jurisdictions
wher:e they carry on a material porlion of their business;

(b) the Lancllord is not a non-resident of Canada within the mearúng of the Income
Tax Act (Canada);

(c) the Landlord is a regishant for the purposes of the tax imposed under Part IX of
lhe Excise Tox Acl;

(d) the execution, delivery and performance by the Landlorcl of this Agreement:

(Ð has been duly authorized by all necessary corporate action on the part of
the Lancllorcl;

(iÐ does not (or rvoulcl not with the giving of notice, the lapse of tiule or the
happening of any other event ol condition) require any consent or
approval uucler, result in a breach or a violation ot, ol conflict with, any of
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the tenus or provisions ol its constatiug clocuments or by-lalvs or any
contracts or instrunrents to which it is a parly or pursuant to which any of
its assets or ploper:ty mery be affectecf, including any consent or approval
tì'orn a mortgagee or lender or its respective agent, servicer ot .fondé tle
pouvoir or strch other creditor to the Landlord or its af-filiates with security
on all or part of a Property; and

(iiì) i.vill not result in the violation of any Lenvs;

(e) the Lease is in goocl stancling, save and except for the CCAA Proceedings;

(Ð 1854 Ìlolclings Ltd. is the registerecl orvner of the Proper:ty ancl Shape Properties
(Nanairno) Corp. and NNTC Equities ftrc. are the beneficial orvuers of the
Properfy alrcl the lessors nnder the Lease of the Premises;

this Agr:eement has been duly executed ancl deliverecl by the Landlorcl and
constitutes legal. valid and binding obligations of the Landlorcl, enforceable
against it in accorclance'ivith their respective tenns subject only to any lirnitation
under applicable Laws lelating to (i) banknrptcy, rvinding-up, irrsolr,eucy,
arlangelnellt and other siruilar Lau,s of general application affecting the
entbrcernent of creditors' rights. and (ii) the cliscretion that a couÍ rnay exercise
in the granting of equitable remedies such as specifrc pertbnnance ancl injunction;

(h) the Landlor:d has reviewed and is familiar with all of the terms and conclitions of
the Lease; and

the Landlorcl has, ancl will have at Closing, all tuncls on hand necessary to pay the
S umendel' Consicleration.

The Lancllorcl's represeutations and wananties shall survive Closing for a periocl of one (l) year
thereafTer.

6.3 l,antllord's Covenants

(a) The Lancllord shall use colrJner:cially reasonable elTorts to take all such actions as

are within its powel ot control, and to c¿ruse other actions to be taken ivhich are

not within its power or contlol, so as to ensure compliauce with each of the
conditions ancl covenalÌts set forth in Article 7 which are lbr the benefit of any
otlrer Party.

(b) The Lancllord and Tenant shall each use comnlercially reasonably efTorts in older
to ¿rvoid the filing of an application for, or the issuance of any interim Orcler ol
other Order which would have the eftèct of clelaying or preventirg tlre Closing,
and if any such inteilm Order or other Order is issued, the Landlol:d and Tenant,
iu cooperation, shall use comnercially reasonable effbrts to have it rescinclecl,
revoked or set aside as soon as possible.

(c) The Landlorcl rvill prornptly notify the Tenant ancl the Tenant rvill prornptly notify
the L¿lncllold upon:
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(i) becoming aw¿rre of any Orcler or any complaint rec¡uesting an Order
restraining or enjoining the execution of this Agreement oï the
consumntation of the Transactions; or

(ii) receiving any notice fiorn iury Governrnental Authority of its irfention:

(A) to institute a suit or pr:oceeding to restrain or enjoin the execution
of this Agreement ol: the consummation of the Transaction; or

(B) to nullity or rencler ineffective this Agreernent or the T'ransaction if
consununated.

(d) For a period fionr the Closing Date to the date that is fifteen (15) rveeks fiorn the
'Closing Date (tlre "Post-Closing Access Period"), the Tenant and its agents ancl

their respective representatives (collectively. the "Accessing Parties") shall have
access to the Prer:nises to occupy the Prenrises iu order f-or one or lnore of the
Accessing Parties to concluct a licluidation sale of the lnventoty ancl/or the FF&E
ancVor to relnove any of the Hxcluded Assets, i¡ accordance with the Access
Agreement. The Tenart shall not be obligatecl to rernove any Exclucled Assets or
repair the Premises. Any Excluded Assets left on the Premises at the expiry of the
Post-Closing Access Period shall becorne the property of the Purchaser r.vithout ¿i

bill of sale, Leplesentation, rvarranty or other title clocumentation. This Section
shall survive ¿urd not merge on Closing.

6.4 Tenant's Covenants

The Tenant agrees, that subject to the Initial Order, the SISP Older and the Appr:oval and Vesting
Order. to thereafter take all colnmercially reasonable actiolìs as are rvithin its power or coutrol,
and to use its commercially reasonable effbrts to cause other actions to be taken u'hich ale not
within its power or contlol, so as to fulfill the couclitions set f'orth in Aúicle 7 rvhich are fbr the
benefìt of the Tenant or the lmrtual benefit of the Parties.

6.5 Tax Matters

In addition to the representations ancl warranties set forth in Section 6.2, the Landlorcl further
warr¿urts. r-epresents and covenants to the Tenant, and ac,knorvledges and confìrms that the
T'ell¿rnt is relying on such representations ancl warranties, indemnities and covenants in
contrection with the entering into of this Agreement, tlrat:

(a) the Landlorcl is duly registered under Subdivision (cl) of Division V of Part lX of
the E.rcíse Tax Act with respect to the goods and services tax and harnronized
sales tax, ancl that Shape Properties (Nanaimo) Corp.'s registration number is
815349873RT0001 and NNTC Equities Inc.'s registration number is
804584902RT0001, which registrations shall be in till force and effect ancl shall
not h¿rve been cancelled or revoked on the Closing Date;

(b) Shape Properties (Nanaimo) Corp. and NNTC Ecluities [nc. have entered into this
Agreement ancl are accepting a surrendel: of the Lease and the Tenant Real
Property lnterests on the Closing Date, as principal flor its own accouut and not as
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an ¿ìgent, nominee. trustee o[ otherwise on behalf of another Person and 1854

t{oldings Ltd. acts as norninee on behalf of Shape Properties (Narraimo) Corp. and
NNTC Equities lnc.;

(c) to tlre extent penriittecl uncler subsection 221(2) of the Excise Tox Act and any
ecltrivrilent or corresponding provision turcler any applicable plovincial or
tenitorial legislation. the Landlord shall self-assess and remit directly to the
appropriate Goven-unental Authority any Taxes inclucling goods and services tax
ol h¿nmolrized sales tax, as the case urny be. irnposed under fhe Exc'ise Tux Ac't
and any similar value adcled or multi-staged tar or sales tax inrposecl by any
applicable provincial or temitorial legislation payable in connection with the

Transaction, iucluding the surrender of the Lease and the Tenant Real Plopefty
Interests;

(d) on Closing, the Lantllord rvill pay, iri aclclition to the Sunender Consicleration, and

the Tenant u'ill collect, any Taxes including transfer taxes as welI as gooils and

sen'ices tax or harrnonized sales tax, as the case may be, imposecl uncler the

Excise Tat Act and any sinilar vahre aclcled or multi-stagecl tax or sales tax
exigìble on the Transaction, except to the extent that the Landlorcl is per:mitted

under snbsection 221(2) of the Exci,se Tax ÁcÍ and any equivalent ot
corresponding provision under auy applicable provincial or territorial legislation
to self-assess and rer¡it such Taxes directly to the appropriate Govemmental
Autlrority, aucl the Landlord shall have executed and cleliveled a certificate,
undertaking ancl inclemnity rvhich includes its certifrcation of its legistlation
numbers issued uncler Íhe Excise Tar Ac't. and incorporates the provisions of this
Section 6.5 (the "GST/HST Certificate, Undertaking and lndemnity");

(e) the Landlord shall make and tile all required return(s) in accorclance with the
requirernerrts of subsection 228(4) of the Excise Tax Ac't and any equivalent or
conesponding pr:ovision under any npplicable provincial or territorial legislation;
and

(Ð the Lancllorcl shall indernnify and save the Ten¿urt hannless fiolu and against any
and all Taxes including tr¿rnsfer t¿rxes ancl goods and services tax or hannonized
sales tax, as the case llr.ay be, imposed uncler tl'rc Excise Tux At:Í ancl any silrúlar
value aclclecl or multi-stagecl tax or sales tax, penalties, costs and/or interest r,vhich
may becolne payable by or assessecl against the Tenant as a result of any failule
by the Tenant to collect and remit any goocls ancl seruices tax or hamonizecl sales
tax payable under ll'te Excise Tax Act or any similar value aclded or multi-staged
t¿rx or sales tax and applicable on the Transactiolr or as a result of any inaccuracy,
nrisstatenrenl or rnisrepresentation rnade by the Landlord on the Closing Date in
connection with any matter raisecl in this Section 6.5 or contained in the
GST/IIST Certific¿rte, Undertaking and Indernnity or any failure by the Landlord
to comply with the provisions of this Section 6.5 or- the GST/HST Certiticate,
Unclertaking and lnclemnity.

'The provisior-rs of this Section 6.5 shall survive ancl not merge on Closing.
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6.6 Survival of Covenants,

Except ¿ts otherwise expressly provided in this Agreement to the conttaly, no representations,

warranties, covenants or agreements of the Tenant or the Landlorcl in this Agreement shall

survive the Closing.

ARTICLE 7

CLOSING

7.1 Conditions of Closing for the Benelit of the Landlord

The Lancllorcl's obligation to complete the Tlansaction is subject to the following conditions to
be fillilled or perfolmed. on or befbre the Closing l)ate, which conditions are fbr the exclttsive

benefit of the Landlord and may be waived, in whole or in pat't, by the Lancllorcl:

(a) the representations ancl warranties of the Ten¿rnt in Section 6.1 shall be tnre and

correct as of the Closing Date with the same force and effect as if such

representations and warranties were macle on ¿rnd as of such d¿tte;

(b) the Tenalrt shall have performed and complied with all of the other terms and

conclitions in tliis Agreement on its part to be perforurecl or complied with at or
before Closing in all material respects and shall have executed and clelivered or
caused to have been executecl ancl deliverecl to the Landlorcl at Closing all the

Closing Documents conternplatecl or recluirecl to be so executed and delivered in
this Agreement;

(c) the Lancllotcl shall have received the Closing Doculnents.

7,2 Conditions of Closing for the Benefit of the Tenant

The Ten¿ult's obligation to complete the Transaction" is subject to the following conditions to be

lulfilled or performed, on or before the Closing Date, which conditions are for the exclusive

benefit of the Tenant and may be vi,aìved. in whole or in part, by the Tenant:

(a) the representations ancl r',,arranties of the Lancllorcl in Section 6.2 shall be tnte and

correct as of the Closing Date with the same force and effect as if strch

representations ancl rvananties were macle on ancl as of such date;

(b) the Landlorcl shall have paicl the Surrencler Consideration. subject to the

adjustments in accordance r,vith thìs Agreement, iu its entirety to the Monitor ancl

shall have perlbnnecl and complied with all of the terms ancl conditions in thìs

Agreement on its part to be performed or compliecl with at or before Closing in all
material respects and shall have executed and delivered or caused to have been

executed and delivered to the Tenant at Closing all the doculnents contemplated
requirecl to be so executed ancl deliverecl in this Agreetnent: and

(c) the Tenant shall have received the Closing l)ocuntents.
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7.3 Conditions of Closing for the Mutual Benefit of the Parties

The obligations of either the Tenant or the Landlord to complete the Tlansaction are subject to
the ftlllowing conditions to be fulfilled ol performerl, on or before the Closing Date, rvhich
conditions are fbl the mutual benefit of each of the parties ancl may only be rvaivecl, in whole or
in part, by agreement of the parties to this Agreement:

(a) the Approval and Vesting Order. substantially in the t'onn attachecl hereto as

Scheclule "-8", shall have been issued and entered by the Court on ol' befbre
October 4, 2017, or such othel clate as may be agreed upon in lvritiug by the
Parties, ancl the Approval and Vesting Order shall not be subject to a stay; and

(1r) the Monitor shall have delivered the Monitol:'s Ceftificate.

7.4 Closing I)ocuments

On or before Closing, subject to the provisions of this Agreernent. the Terrant ancl the Landlord
shall, execute or cause to be executed and shall cleliver or cause to be delivered into escrorv (in a
suffìcient number of copies or collnterparts fbr the Landlorcl and the Tenant and, rvhere
applicable, in registerable fbmr), the folloiving, which shall be in fonn ancl substance reasonably
satisfactory to the Landlorcl and the Tenant and their respective solicitors:

(a) By the Tenant ¿urd the Landlord:

(Ù the Lease Alnendrnent and Surrencler Agreernent fot the Lease'

(ii) the Assignrnent ancl Assumption of Realty Tax Appeals;

(iii) the Assignment and Assumption of Assumed Liabilities;

(iv) the Access Agreement; ancl

(") such other clocuments as each Party or each Party's solicitors shall
reasonably require in goocl t'aith in accordance rvith this Agreement or as

rnay be requiled under applicable Larvs.

(b) By the Tenant;

(i) the Approval ancl Vesting Orcler;

(ii) the statement of adjustrnents evidencing the adjustments lnade at Closing;

(iii) the Release of Tenant Property Claims;

(iv) all master keys ancl duplicate keys relatitrg to the Prernises, if any, all
security cards and access cards relating to the Premises, if any, and all
combinations ancl passwords to vaults aucl combination locks ¿urcl other'
security t'eatures located in the Pl:emises, if arry, in each case, to the extent
in the possession of the Landlorcl; ancl
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(v) such other docurnenls as the Landlord or the L¿rncllord's solicitors shall
reasonably require in good faith in accorclance with this Agreement or as

nray be requirecl under npplicable Laws.

(c) By the Lancllord:

(D the Balance plus all Taxes recluirecl to be collected by the Tenant pursuant
to this Agreement;

(ii)

(ii i)

(iv)

(v)

G ST/H ST Certi ficate, Un clertaking ancl Indemnity;

the Matching Security, if applicable;

the Release of Lancllorcl Property Claims; and

such othel documents as the Tenant or the Tenaut's solicitors shall
reasonably reqnire in good t'aith in accordance q,ith this Agreement or as

may be required uncler applicable Lar,vs.

7.5 Closing Date

(a) The conrpletion of the Transaction contemplatecl by this Agreement (the
"Closing") shall take place at l0:00 a.m. (Tor:onto time) at the Toronto offrce of
Osler, Iloskin ancl [{arcouff LLP, on the date that is three (3) Business Days
tbllowing the issuance of the Approval and Vesting Order, or at such other place,
on such other clate and such other tirne as nlay be agreecl upon in rvliting by the
parties (the "Closing Date").

(b) Subject to satisfaction or waiver by the relevant Party or Palties, as applicable, of
the conditions of closing in its fàvotr contained in this Article 7, at Closing, the
L¿urdlord rvill pay or sntisfy the Surrencler Consideration in accorclance with
Article 3, ancl the Closing of the Transaction will take eflèct. pursuant to the
Approval ancl Vesting Orcler, upon clelivery of the Monitor's CerJificate.

7 .6 Confirmation of Satisfaction of Conditions

On the Closirrg Date. subject to satisf¿ction or waiver by the relevant Party or Parties. as

applicable, of the conditions of Closing in its favour contained in Article 7, the paúies or their
respective solicitors shall confirm to the Monitor the satisf¿ction of all conditiorrs to Closing. and
ttpon the Monitor receiving the Surreniler Consideration, subject to the adjustrnents in
accordalrce with this Agreement, the Mouitor shall deliver copies of the Monitor's Certificate to
the Parties hereto ancl release tlte Surrencler Consideration to the Tenant ancl t'ollorving Closing
file the Monitor's Certificate with the Court.

7.7 Closing

(u) The Sur:render Consicleration. subject to the adjustments in accordance rvith this
Agreetreut, shall be held by tlte Monitor. in trust in a separate interest bealing
account. pencling cornpletion of the Transaction or earlier terlnination of this
Agr:eetnent. ln holcling and dealing rvith the funds paid to the Morritor in trust and
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any interest eaflted thereon pursuant to this Agreeurent, the Monitor is not lround

in any'uvay by any agreement other than this Section 7.7 and the Mollitor shall not
assume or be deemed to assurne any cluty, li.rbility or responsibility othet than to
holcl the trust fturds ancl any interest earnecl thereon in accordance with the
provisions of this Section 7.7 and to pay the fuucls, and any interest earned

thereon, to the Party becolning entitled thereto in accordance rvith the tems of
this Agreement, except in the event of a clispute between the parties as to
entitlelnent to the tmst tunds, of r.vhich the Monitor has been girren notice in
rvriting. the Mor-ritor may. in its sole. subjective and turreviewable discretion, or
shall, if requested by eithel of the parties, pay the trust Íùnds and any and all
interest ealnecl thereon into court, u4rereupon the Monjtor shalI have no frrrther
obligations lelating to the trust funds or any interest earned thereon or otherrvise
hereuncler.

The lVlonitor shall not, uuder any circumstances, be requited to velity or
cletennine tbe validity of arry rvritten notice or other docunrent rvhatsoever
deliveled to the Monitor in connection rvith the tmst tinds ancl the Monitor is
hereby relieved of any liability ol responsibility for any loss or darnage u'hich
tnay arise as a result of the acceptance by the Monitor of any such written notice
or other docunrent.

(lr)

I [(ìi\1. I i457:19591 ]
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(c) Ou or before Closing, the parties' respective solicitors shall exchange the Closing
Documents in escl'ow and the Sun'ender Consicleration, subject to the adjusttlents
in accordance with this Agleement, shall be delivered to or paid to the order of
the Monitor-. in trust, arid shall remain in escrorv r.vith the Monitor until the
Monitor has deliverecl the Monitor's Certificate to the Tenant ancl the Landlorcl,
upon the occuffence of which the escrorv shall be liftecl, the Closing Docutnents
sllall take effect as of the date and tirne set out in the Monitor's Certificate. the
entire alnount of the Surrelrcler Considelation, subject to the acljustments in
accorclance rvith this Agreenrent, shall be fortlrrvith released to the Tenaltt altcl the

Closing shalI be cleemecl to have occured as of such clate aucl tirne set out in the

Monitor's Certiticate and fully signed Closing Documents shall be releasecl to

each of the Tenarü ancl Landlord.

(d) The parties acknowleclge that. notrvithstancling that the Monitor is not a party to
this Agreement, the Monitol may rely upon the provisions of this Sectiorr 7.7.

(e) This Section 7.7 shall snrvive the Closing or tennination of this Agreement

7.8 Filings and Authorizations

(a) Each of the Teuant and the Lancllord, as promptly as practicable atter the
execution of this Agreemenl. will lnake, or callse to be rnade, all such filings ancl

submissions under all Larvs applicable to it, as may be requirecl fol it to
consuuunate the Transaction in accordance with the tenns of this Agteement
(other than the motion seeking approval of the Transaction and the issuance of the
Approval ancl Vesting Order). The Tenarrt ancl the Landlorcl shall co-ordinate and
cooperate with one auother in exchanging such information ancl supplying such
assistance ¿ìs may be leasonably requestecl by each in connection with the
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foregoing including, providing each other with all notices ancl infornution
supplied to or filed with any Goverrurental Authority (except for notices and
inlbnnation which the Tenant or the Larrdlord, in each case acting reasonably,
consiclers highly confidential and sensitive rvhich may be filecl on a conficlential
basis), and all notices and comespondence receivecl from any Governmental
Authorìty,

(b) The Parties acknowledge and agree that the Monitor sh¿rll be entitled to file the
Monitor's Certificate rvith the Court, without indepenclent investigation, upon (i)
teceiviug wt'itten coutirnlation f¡om the Ten¿int ancl the Landlorcl or their
respective solicitors that all conditions of Closing have been satisfied ol'waited,
and setting out the amount of the Surrencler Consicleration and Taxes payable to
the Tenant that are not self-assessecl and reuritted by the Landlold, and (ii) receipt
of such Sun'ender Considemtion and Taxes by the Monitor, and the Monitor shall
have no liability to the Tenant or the l,andlord or any other Person as a result of
t-rling the Monitor"s Certificate.

7.9 Court Matters

(a) The Tenant shall consult and co-orclinate r,vith the Landlord ¿rncl their respective
legal aclvisors regarcling the parties upon whom the rnotion seeking the Approval
and Vesting Order will be sen'ed.

(b) The Landlord shall provide such infclrnration and take such actions as may be

reasonably requestecl by the Tenant to assist the Tenant in obtaining the Approval
ancl Vesting Ortler and any other orcler of the Court reasonably uecessary to
collsulnrnate the transactions contemplated by this Agteement.

(c) Notwithstanding anything else contained in this Agreement ol elsewhere, the
Landlorcl acknorvledges ancl agrees that the Tenant cannot guarautee that it will
obtain the Approval and Vestiug Orcler and the Approval and Vestirtg Orcler may
or nlay not be grantecl by the Court,

7.10 Termination

This Agreement may, by notice in rvriting given at or prior to Closing, be terminated:

(a) by the Lancllord if any of the conditions in Section 7.1 have not been satisfiecl on

or bef,ore the time ascribed thereto for the satisfbction of such condition and the
Landlorcl has not waivecl such condition;

(b) by the Tenant if any of the conditions in Sectiou 7.2have not been satisfied on or
befbre the tirne ascribed theleto f'or the s¿rtisfbction of such condition ancl the
Tenant has not tvaivecl such conclition; or

(c) by either Party if:
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(i) any of the conclitions precedent in Section 7.3 have not treen satisfied on

or before the tinle ascribed thereto for the satisfaction of such conclition
ancl the parties have not rvaived such conditiort; ot'

(iÐ if the Closing has not occuned on ol prior to October 25, 2017, or oIÌ or
before such l¿rter clate as the parties agree to in rvriting, provicled that a
Party rnay not terminate this Agreement pursu¿ìuf to this Section if it has

failed to perfonn any one or nore of its obligations ot covenants rtncle¡

this Agreement ancl the Closing has uot occurrecl because of such tailure.

ÄRTICLE 8

OTHER PROVISIONS

8.1 Confidentiality

The Tenant shall be entitled to clisclose this Agreement and all inform¿rtion provided by the
Landlord in corutection heleu'ith. to the Court. the Monitor and parties in intel'est to the CCAA
Proceedings. This Section sh¿rll survive ancl not merge on Closing.

8.2 Leasehold lnterest

Notwithstarrcling any provision of this Agreement to the contrary. for purposes of tliis Agreetnent
and each Closing Document: (i) all ref-erences to "Lease" inclucle any sublease or agreement to
sublease by r.vhich the Ten¿rnt (as subtenant) holcls its interest in, ancVor right to occupy the

rel¿rted Plernises, (ii) for the Prernises which are subject to a sublease or agreelnent to sublease

(rather: than ¿r lease) in favour of the Teuant, ¿rllreferences to the Tenant's "leasehold" interest in
such Premises shalI urean the Tenanl's "subleasehold" interest, rvhere applicable (rnther thalt a

leaseholcl interest) in such Pretnises, arry reference to "Landlorcl" shall mean the sublandlord
undel the applicable sublease or agreement to sublease pursuant to which the Tenant (as

subtenant) holds its interest in, ancVor right to occupy such Premises, and any reference to

"sublense" sllall mean a sub-sublease ilr such Prenlises in favotu: of the Tenant, and (iii) all other

similar references lelating to the Lease and Preurises shall be interpreted and constmecl in a

silnil¿u rnamrel'.

8.3 Time of the Essence

Time shall be of the essence of this Agreement.

8.¿t Entire Agreement

This Agreenrent corrstitutes the entire agreernent between the parties with respect to the
trausactions contemplated in this Agreement ancl supersedes all prior agLeetnenfs,

understanclings, negotìations and cliscussions, whether oral or wriften, of the parties with respect
to the subject matter of this Agreeurent. There are no representations, warranties, covenants,
conditions or other agreements, [ega[ or conventional, express or inrpliecl, collateral, statutory ol
othenvise, betu,een the parties in connection rvith the subject matter of this Agreement, except as

specifically set forth in this Agreement. The parties have not relied and are not lelying on auy
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other information, discussion or understanding in entering into and completing the transactions
contemplated by this Agreement.

8.5 Waiver

(a) No rvaivel: of any of the provisions of this Agreeruent shall be deetned to
constitute a waiver of any other provision (whether or not similar), nor shall such
waiver be bìncling unless executed in r,vriting by the Party to be bound by the
waiver.

(b) No failure on the part of the Tenant ol the Landlord to exercise, ancl no delay in
exercising any r:ight under this Agreernent shall operate as a waiver of such riglrt;
nor shall any single or partial exercise of any such right pteclude any other or
further exercise of such riglrt ol the exelcise of any other: right,

8.6 Further Assurnnces

Each of the parties covenants and agrees to do such things, to ¿rttend such tneetings and to
execute such fìrrther sunenders. releases, conveyances, tlansfers, doctunents ¿urcl assurances as

may be cleemecl necessary or ¿rdvisable from tirne to time in order to effectively sumender the

Lease ancl the Tenant Real Property Iuterests to the Landlorcl ancl catry out the terlns and

conditions of this AgreemelÍ in accordance with their true intent. The provisions of this Section
8.6 shall survive ancl shall not rnerge on Closing.

8.7 Severability

IIany provisiou of this Agreenrent shall be cleterminecl by a court of competent jurisdiction to be

illegal, invalid or unenforceable. that provision shall be severecl 1ì'orn this Agreement and the

remaining pror,ìsions sliall contirrue in full fot:ce and effect.

8.8 Governing Lau'

This Agr:eelrent shall be govemecl by and interpretecl and enforced in accordance with the laws
of Ontario ancl the f'ederal laws of Canada applicable therein. Each Parly irevocably ancl

unconditionally subnrits to the jurisdiction of the courts of the Province of Ontario witlt lespect

to ¿ìl1y action or ploceeding ar:ising out of ol relating to this Agreement or the Transactiott, ancl

rvaives, to the tullest extent permittecl by applicable Laws, any objection that it may now or
hereafter have to the venue of any action or proceeding arising out of or relating to this
Agreement or the Tlansaction in any courl of the Plovince of Ontario. Each of the Parties hereby
irrevocably waives, to the fi.rllest extent permitted by applicable Larvs, the defence of an

inconvenient tbmln to the mainterunce of such action ol proceeding irr any such court.

8.9 Statute References

Any reference ìn this Agreernent to any statute ol any section thereof shall. unless othet'wise
expressly stated. be deemecl to be a reference to such statute or section as arnencled. restated or
re-enactecl fì'oln tiure to time.
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8.10 Headings

The division of this Agreement irrto Sections, the insertion of headings is for convenience of
refèrence only ancl iìre not to be consiclerecl in. and shall not afTect. the constntction or
interpretation of any provision of this Agreement.

8.11 References

Where in this Agreement reference is made to an article or sectiott, the tef-erelrce is to an allicle
or section in this Agreernent unless the context indicates the ref-erence is to some other
agreentent. The terms "this Agreelnent", "hereof', "hereunder" and silnilar expressions retèr to
this Agr:eement ancl not to any particular Afticle, Section or other portiou hereof and irtclucle any

agreeurenf snpplemental hereto, The rvord "iuclucles" ot "incluclittg" shall tlrean "includes
u'ithout lirnitation" or "including rvithout liuritatiorr", r:espectively, The word "or" is not
exclusive.

8.12 Number and Gender

Unless the context requires otherwise, rvolds importing the singular inclucle the plural and vice
veLsa and words importing gencler include all genders.

8.13 Business Days

If arry payment is requir:ed to be made or other action is recluired to be taken purstìant to this
Agleement on a day which is not a Business Day, then such payment or action shall be made or
taken on the rrext Bnsiness Day, All actions to be urade ol taken by a particular Business Day
rnust be made or taken by no later than 5:00 p.m. (Toronto tinre) on a Business Day and any

action made ol taken thereatler shall be deelnecl to have been made aud received on the next
Busiuess Day.

8.14 Currency and Payment Obligations

Except as otherwise expressly pr:ovided in this Agreement all dollar amounts referrecl to in this
Agreernent ¿rre stated iu Canadian Dollars.

8.15 Notice

Notrvithstaucling anything to the contrary contained in the Lease, auy notice. cotmetrt or approval
required or permitted to be given in connection r.vith this Agreernent or the Lease (a "Notice")
shall be in rvriting and shall be sufficiently given if deliverecl (whether in person. by courier
sen ice or other personal nrethocl of clelivery). or if transrnitted by facsimile or e-mail:

(a) in the case of a Notice to the Tenant at

Sears Canacla lnc.
290 Yonge Street, Suite 700
Toronto. ON M5B 2C3

Attn: Stephen Champion
Email: stepherr.champion(rÐ,sears.ca
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With a copy to:

Osler, Hoskin & llarcoult LLP
100 King Street West
1 First Canadian Place
suire 6200. P.o. Box 50

Toronto, ON M5X lB8

Attn:
Enrail

With a copy to

FTI Consulting Canada lnc
TD South Tower
Suire 2010, P.O. Box 104
Toronto. ON M5K 1G8

Attn:
Email:

Marc Wasserman & Tracy Sandler
lnwassennan(@osler.corn & tsandler@,osler. com

With a copy to:

Nofton Rose Fulbright Canada LLP
Suite 3800, Royal Bank Plaza, South Tower
200 Bay Street, P.O. Box 84

Toronto, ON M5J 224

Attn: Orestes Pasparakis & Virginie Gauthier
Email: orestes.pasparakis@nortonrosefulbright.com &
v irginie. gauthier@nortonrosefulbri glrt. com

(b) in the case of a Notice to the Landlord at:

Shape Properties (Nanairno) Corp. and NNTC Equities Inc.
c/o Shape Properties Corp.
2020 One Bentall Centre
505 Brurarcl Street, Box 206
Vancouver BC V7X lM6

Paul Bishop
paul.bishop@,fti consulting.com

Brad Stokes
stokes@shapeproperties. com

Attn:
Ernail

with a copy to:
Lawson Lundell LLP
Suite 1600 Cathedral Place
925 West Georgia Street
Vancouver, BC V6C 3L2
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I:leather Fen:is & Peter Tolensky
h1èrrì s(D,lawsonlunclell.corn & ptolensky@lawsonlundell.com

A Notice is cleemed to be given ¿tncl received (Ð if sent by persoual clelivery ot sanre clay courier',

on the clate of delivery if it is a Business Day ancl the delivery rvas made prior to 5:00 p.m. (local
time in the place of receipt) and otherwise orr the next Business Day, (ii) if sent by ovemiglrt
courier, on the next Business Day, or (iii) if tlansmitted by facsitnile, on the Elusiness Day

followìng the clate of confirmation of transmission by the originating facsimile, or (iv) if sent by

email, rvhen the sender receives an email from the recipient acknowleclging receipt, provided that
an ¿rutoln¿rtic "t:ead receipt" cloes not corxtitute acknowleclgment of an elnail for purposes of this
section. Any Party uray change its addless tbr sewice frorn tirne to time by provicling a Notice in
accorclance rvith the fbregoing. Any subsequent Notice must be sent to the Palty at its changed

aclclress. Any elernent of a Party's adclress that is not specìtìcally changed in a Notice will be

assurnecl not to be changecl. Subiectto Section 8.17, sencling a copy of aNotice to a Party's legal

c,ounsel as conteurplated above is f'or infbrrnation purposes only and cloes not constitttte delivery
of the Notice to that Party. The failule to sencl a copy of a Notice to legal counsel does not
invaliclate clelivery of that Notice to a Palty.

8.16 Subdivision Control Legislation

This Agreelnent ¿urcl the Transaction are subject to compliance 
"vith 

the applicable subdivision
control legislation to the extent applicable,

8.17 Solicitors as Agent and Tender

Arry Notice, apploval. rvaiver'. agreement, instrument, docutnent or comlnunication pertnitted,
recluired ol contemplatecl in this Agreement (including, without limitation, any agreelnent to
¿unencl this Agreeurent) nray be given or clelivered and accepted or receivecl by the Landlold's
solicitors on behalf of the Lancllord and by the Tenant's solicitors on behalf of the Tenant ancl

auy tencler of Closing f)octunelrts may be nrade npon the Tenant's solicitors and the Landlorcl's
solicitor:s, as the case may be.

8.18 No Registration of Agreement

The L¿rncllord covenants and agrees not to r:egister or cause or pernrit to be registered this
Agreeurent or any notice of this Agreement on title to the Proper:ty ¿rnd that no reference to ol
notice of it ol' auy caution, certificate of pending litigation or other sirnil¿rr court process in
respect thereof sliall be registered on title to the Property and/or any part thereof and the

Lancllord sh¿rll be cleemecl to be in material default under this Agreement if it rnakes, ol' causes or
permits, any registration to be made on title to the Property and/or any part thereof prior to the

successful conrpletion of the Transaction conteurplated herein on the Closing Date, The
Landlord shall indemnify and s¿rve the Tenaut harmless fronl and against auy ancl all Clainrs
rvhatsoever arising from or with respect to any such registration, including, all the legal fees, on
a fult indenrnity basis, inclucling those incrnred by the Tenant rvith respect to obtaining the
relnoval of such registration. This indemnity shall survive and not merge on the expiration, non-
completion and/ol tennination of this Agreement lbr any reason.

I C(iAI l:4.5?ll9i9l l
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8.19 Thirtl Party Costs

E¿rch of the P¿rlties hereto shall be responsible for the costs of their own solicitors, respectively,
in respect of the Transaction. The Lancllord shall be solely responsible for and shall pay. in
addition to the Surrender Consicleration, any land transfeL taxes payable in connection rvith the
Tr¿rnsaction, all registration taxes. fèes ancl other costs payable in respect of registratiou of any
docurlrents to be registerecl by the Landlord at Closing and all fecleral and provincial sales and

other taxes payable by Landlord upoll or in connection with the Tr¿rnsaction, including, goods

and services t¿tx or h¿rnnonized sales t¿rx or: auy similar value aclded or multi-stagecl tax imposed
by any applicable provincial or territorial legislation, as the case may be, and any other
provincial sales taxes. This Section B.l9 shall survive the Closing or the termination of this
Agreernenf .

8.20 lnter¡rretation

The parties hereto acknowledge and agree that: (a) each Party and its cottnsel reviervecl ancl

negotiatecl the tenns and provisions of this Agreement aucl have contributecl to their revision. (b)
the lule of construction to the effect that any arnbiguities are resolved agaitrst the drafting Party
sh¿rll not be employecl in the interpretation of this Agreement. and (c) tlte terms and provisious o1'

this Agreement shall be construeil fairly as to all parties hereto and not in favonr of or against

any Party, regaldless of which Party r.vas generally responsible for the preparation of this
Agreement.

8.21 No Third Party Beneficiaries

Each Party hereto intencls that this Agreement shall not benefit or create any light ol cause of
action in or on behalf of any Pelson. othel than the Parties hereto and the Mouitor, and no

Person, other th¿rn the Parties hereto and the Monitor, shall be entitled to r-ely ou the plovisions
hereof in any Clairn. pr:oceeding, hearing or other f'orurn. The parties aclcrorvledge ancl agree that
the Monitor, acting in its capacity as the Monitor, will have no liability in connection u,ith this
Agr:eement rvhatsoever. in its capacity as Monitol. in its personal capacity or otherwise.

8.22 Enurement

This Agreelnent shall become effective when executecl by the Tenant ancl the L¿urdlord and after
that time shr.rll be binding upon ancl enure to the benefit of the parties and their respective heirs,
executors, personal legal representatives, successors aucl pennitted assigns. The Lancllord has

and sh¿rll have no r:ight to assign. convey and/or hansfèr its rights and/or obligittions herermder or
to effèct a "change of control" so as to indirectly effect the foregoing. without in each case f,trst

obtaining the priot written consent of the Tenant, rvhicli consent rnay be arbittarily and

unreasonably withheld by the Tenarrt.

8.23 Amendments

This Agreernerlt nl¿ry only be amended, supplenrentecl or othenvise moclified by rvritten
agreernent signed by the Tenant and the Lancllord, except that the time f-or cloing or cornpleting
of any nratter provicled fior herein may be extentlecl or abriclged by an agreement in writing
signed by the Tenanf or the Tenant's solicitors on oue hand ancl the Laudlord or the Landlorcl's
solicitors on the other.

tliCAl l:i57.l9,i9lJ
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8.24 Counterparts and Delivery

All Parties agree that this Agreement and any amendments hereto (and any other agreements,

Noticos, or documents contemplated hereby) rnay be executed in counterpart and hansmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way of
facsirnile or e¡nail (PDF) will be treated as though such reproduction were executed originals.

lRenainder of Page Inten tionally Left BIanIl

l,EG.{t, l:45739591,!
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IN WITNESS WHEREOF the parties have executed this Agreement.

SEARS CAN INC.

By:

By:

Name
Title:

Name:
Title;

Name:
Title:

IJg,r\U

cro

5.<

srr.A,PE PROPERTIES (NANAIMO) CORP.

By
Stokes

Secretary

By:

Title:

NNTC EQUITIES INC.

By:
Name: Brad Stokes

Title: Secetary

Namel
Title:

ISS4HOLDINGS LTD.

By:
Name: Stokes
Title: Secretary

Name:
Title:

By

LEG L-|145739191.2
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SCHEDULD T'A''

PREMISES

Approxinrately 129,198 square feet located at Nanaimo North Town Centre, 4750 Rutherford
Roacl, Nanairno, Bdtish Columbia.

t.ËCAL l:457:19-s9l,l
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SCHI,DULE 16B''

LEASE PARTICULARS

Lease dated May 1, 1990 betrveen 1854 Holdings Ltd. (as bare trustee ancl nolninee for and on

behalf of the Lancllord) and the Tenant, as arnended by lease amending agleements datecl June 5,

1997; Septernber l, 1997; .luly 1, 2003; April l, 2008; February 1,2009; ancl.lune 20,2012'

I LCAI I :45?:]9591 l

27500.136366 PMl 14177018 1



I

2

J

4

SCHEDULE "C'
EXCLUDED A,SSETS

All intellectual property or proprietary rights. whether registerecl or not, and any
intangible properfy, owned, used or held by the Tenant;

All items, lnaterials and signs bearing the logo, trade-mark, tracle-name or business narne
or other mark or design of the Tenant;

All FF&E ancl Inventory which have been removed froln the Prernises by or on behalf of
the Tenant or its agents or their respective representatives prior to the expiry of the Post-
Closing Access Period;

Any property belonging to the subtenants, franchisees or licensees of the Tenant or othel
occupants of the Premises;

All insurance policies of the Tenant;

Any and all assets not located at a Premises or any asset not usecl clirectly and exclusively
at the Premises; and

All rights and interests in trade-marks, trade-names, logos, commercial symbols and
business names containing "Sears" or any other proprietary wording or intellechral
property r:ights of the Tenant or any of its affiliates (irrcludirg, the websites).

5.

6.

1

l.E(iAL l:45739591 2
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SCHEDULE T'D'

INTENTIONALLY DELETED

t EGAt. l:4s739591.1
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SCHEDULE'68''
APPROVAL AND VESTING ORDER

Court File No. CV-17-1 1 846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. O, THE OTÉI

JUSTICE HAINEY DAY OF 2017

IN THE MATTER OF TTIE COÀ,TPANIES'CREDTT'ORS
ARRANGEMENTICT, R,S.C. 1985. c. C-36. AS AMENDEI)

AND IN THE MATTER OF' A PLAN OF COMPROMISE OR
ARRANGEMENT OF' SEARS CANADA INC., CORBEIL
Élecrzueun rNC., s.L.H. TRANSpoRT tNC.. THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC.. INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC.. 173470 CANADA INC.. 2497089
ONTAzuO INC,, 6988741 CANADA INC., IOOIl7lI CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA INC., I68886 CANADA INC., AND 3339ó1 I
CANADA INC.
(each. an "Applicant", arlcl collectively, the "Applicants")

APPROVAL AND VESTING ORDER _ NANAIMO NORTH TOWN CENTRE,

NANATMO (STORE #r8æ)

THIS MOTION, rnacle by the Applicants, pursuant to tLte Companies' Creditors

Arrangement Act, R,S.C. 1985, c. c-36. as amendecl (the "CCAA") tbr an order, inter alia,

approving: (i) the lease ü:ansfer (the "Transaction") contemplated by a Lease Surrencler

Agreement between Sears Canacla Inc. ("Sears Canada"), as Tenant, and Shape Properties

(Nanaimo) Cotp., NNTC Equities lnc. and 1854 Holdings Ltcl. (collectively, the "Landlord"), as

landlord dated o,2017 (the "LSA") and certain related relief, and (ii) the surrencler to the

Landlorcl of all right, title and interest of Sears Canacla in and to the Lease, the Tenant Real

Property Interests and the Premises, together with certain ancillary assets (each as defurecl in the

)

)

)

t-F:(iAt- I :.157-1951) 1.2



LSA, ancl collectively, the "Property") as conternplatecl by the LSA, was lteard this day at 330

Univelsity Avenue, Toronto, Outario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Stephen

Charrrpior s\¡volrt on o,2017 including the exhibits thereto (the "Champion Affidavit"), and the

o Report of FTI Consulting Canada lnc.. in its cnpacity as Monitor (the "Monitor"), filecl, and

on lreiuing the sublnissions of respective counsel for the Applicants. the Monitor, the Landlord.

the DIP Leuclers and such other counsel as were present, no one else appearing although duly

served as appears from the Affidavit of Seryice of o srvorn o, 2017, filed:

SERVICE AND DEFINITIONS

L TIIIS COURT ORDERS that the tirne for service of the Notice of Motion ancl the Motion

Recorcl herein is hereby abridgecl ancl valiclated so that this Motion is properly r:eturnable today

and hereby dispenses rvith further selvice thereof.

2. THIS COURT ORDERS that any capitalized tenn used and not definecl herein shall have

the meaning ascribecl thereto in the Amended ancl Restated Initial Order in these proceeclings

clated June 22.2017 (the "Initial Order"), or in the LSA, as applicable.

APPROVAL OF'THE LSA

3. THIS COURT ORDERS AND DECLARES that the entering into of the Tlansaction by

Sears Canacia is her:eby approvecl and ratified ancl that the executioll of the LSA by Sears Canada

is hereby authorizecl, approvecl and ratified r,vith such minor alleuclments as Sears Canacla (with

the consent of the Monitor atter consultation with the DIP Lenders) and the Landlorcl rnay agree

to in rvritìng. Sears Canada is hereby authorized ancl clirected to take such aclclitional steps ancl

execute such aclclitional docunents as may be necessary or clesirable for the completion of the

Transaction and tbr the conveyance of the Property to the Landlorcl and the Monitor shall be

¿ruthorized to take such additional steps in ftutherance of its responsibilities under the LSA and

this Orcler, and shall not incur any liability as a result thereof. The legal descriptions ancl

applicable land registry offices with respect to the Proper:fy are as set out on Schedule "B"

hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certifìcate to the Landlord substantially in the tbrm attached as Schedule "4" hereto (the

t-li(ìAl, lr¡57.r9591 2



"Monitor's Certificate"), all of Sears Canada's right, title ancl interest in and to the Properly

shall be surrendered to the Landlorcl fì'ee and clear of ancl from auy ancl all security interests

(u'hethel contractual, statutory, or othenvise), hypothecs, mortgages, trusts or deellred trusts

(wlrettrer contractual, statutory, or otherwise), liens, executions, charges, or other hnancial or

lnonetaty clairns, whether or not they have attached or been pert'ected. registeled or filed and

rvhethel secuLed, unsecured ol otherwise inrespect of the Property (collectively, tlte "Claints"),

including. without linriting the generality of the folegoing:

(Ð the Adrninistration Char:ge. the FA Charge, the KERP Prior:ity Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Cltarge, the DIP Terln

Lenders' C-harge, the KERP Suboldinated Charge and the Dilectors' Subordinatecl

Charge (as suclr tetrns are defined in the lnitial Orcler) and any other charges

hereafter granted by this Court in these ploceedings (collectively. the "CCAA

Charges");

(b) all charges, security interests or claims evìdenced by registrations put'suant to the

Pet'sonql Properry Security lcl (British Coltunbia) or any other persoual propeúy

registry systern; and

(c) those Clainls listed on Scheclule "B" hereto;

(all of which ¿rre collectively referred to as the "Encumbrances", which term shall not include

the Permittetl Enculnbr¿rnces listed on Scheclule "C" hereto), and. for greater certainty, this Court

orders that all of the Clairns and Encumbrances atTecting or lelating to the Property ale hereby

expunged and discharged as zrgainst the Property and the real property identifìed in Schedule

.(B'..

5. THIS COURT ORDERS that upon the registration in the applicable land registry ofTice

of a certifiecl copy of this Orcler in the lnanner prescribed by the applicable land registry office,

the applicable lancl legistrar is hereby clir-ected to specifically clischalge, cancel, delete and

expunge fi'om title to the leal property clescribecl in Schedule "B" all of the Encumbrances lìsted

in Schedule "8" hereto.

6, TIIIS COURT ORDERS that fbr the purposes of detennining the uature and priority of

Claims, the net proceeds received on the Closing Date of the Transaction shall stand in the place

LI.l(ì¿\L- I :.157.ì9591 2



and stead of the Property and that from ancl after the delivery of the Monitor's Certificate all

Clailns and Encumbrances shall attach to the net proceeds therefrom with the sarne priority as

they had with respect to the Property imrnediately prior to the Closing Date of the Transaction,

as if the Transaction hacl not been completed, [NTD: Oslers to incorporate distribution

language in the final version of the Approval and Vesting Order.l

7. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith afler delivery thereof in accordance with the tenns of the LSA.

8. THIS COURT ORDERS that subject to the terms of the LSA nothing herein affects

(a) the rights and obligations of Seals Canada ancl a contraclual joint venture

cornprised of Gorclon Brothers Canada ULC, Merchant Retail Solutions ULC,

Tiger Capital Group, LLC and GA Retail Canacla ULC (the "Agent") under the

Amended ancl Restatecl Agency Agreement betlveen Sears Canacla and the Agent

dated J'uly 12,2017 and amencled and restatecl on July 14,2017:

the rights and obligations of Sears Canada and the Agent under the Amendecl ancl

Restated Consulting Agreement between Sears Canada ancl the Agent clatecl July

12,2017 ancl amended aucl restated on July 14,2017; and

(b)

(c)

SEALING

the tenns of the Liquidation Sale Approval Order granted July 18,2017 including

the Sale Guidelines attached as Scheclule "A" thereto.

I THIS COURT ORDERS that Confidential Appendix "o" to the o Report of the Monitor

shall be and is hereby sealecl, kept confidential and shall not form part of the public

record pending further Order of this Court.

GENERAL PROVISIONS

10. TI{IS COURT ORDERS that. notwithstanding:

(a) the penclency of these proceedings;

I ll(iAt- I :1s71959 I 2



(b) any applications for a bankmptcy orcler uow or hereafter issued pursuant to the

Bankruptc.y and In,çolvenc.v- AcÍ (Canada) in respect of any of the Applicants and

any bankruptcy orcler issued pursuant to any such applications; ol:

(c) any assignment in bankuptcy made in respect of any of the Applicants;

the surrencler of the Pr:operty to the Landlord pursuant to this Order shall be binding on

any trustee in bankruptcy that rnay be appointecl in respect of any of the Applicants and

, shall not be voitl or voidable by creditors of any of the Applicants, nor shall it constitute

nor be deemed to be a frauclulent pleference. assignnent, fraudtrlent conveyance, transfer

at unclervalue, or other reviewable transaction under the Banknqlcy and Insolvenc.v Act

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute

oppressive or unfairly prejuclicial conduct pulsuant to any applicable federal or provincial

legislation.

ll. THIS COURT ORDERS that this Order shall have full force and effèct in all provinces

and territories in Canada.

12. T[{IS COURT I{EREBY REQUESTS the aid ancl recognition of any Coutt, tribunal,

regulatory or adrninistrative bodies, having jtrrisdiction in Canada or in the United States of

America. to give effect to this Orcler and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies ale hereby respectfully requested to make such orders and to provicle such

assistance to the Applicants and to the Monitor, as an officer of this Conrt, as rnay be necessary

or clesirable to give effect to this Orcler, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants ancl the Monitor and their respective agents in

carrying out the terms of this Order.

t-FICAt- I :457-ì959 1.2



SCHEDULE 6'A'

Court File No. CV-17-l 1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THË MATTER OF'TFIE COA,TPANIES'CREDITORS
ARRANGEI,IENT ACT, R.S.C. 1985. c, C-36. AS AMENDED

AND IN THE MA'ITER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC.. CORBEIL
ÉrgcrzueuE, rNC.. s.L.H. TRANSpoRT INC,, THE cur tNC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC..INITIUM COMMERCE LABS INC.. INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVË,RING CENTRES INC,. 173470 CANADA INC..2497089
ONTAIìIO INC,, 6988741 CANADA INC.. IOOIlTI I CANADA
INC,, I592580 ONTARIO LIMITED. 955041 ALBERTA LTD.,
42OI53I CANADA INC., I68886 CANADA INC., AND 3339611
CANADA INC,
(each, au "Applicant", ancl collectively, the "Applicants")

MONITOR'S C ERTIF'ICATE
RECITALS

A. All undefinecl tenns in this Monitor's Certif-rc¿rte have the meanings ascribed to them in

the Order of the Court dated o, 2011 (the "Approval anrl Vesting Order") approving the Lease

Surender Agreement between Sears Canada Inc, ("Sears Canada"). as tenant, ancl Shape

Ploperties (Nanaimo) Corp., NNTC Equìties hrc. and 1854 Holdings Ltd. (collectively, the

"Landlord") as lancllord clatecl a,2011(the "LSA"), a copy of which is attachecl as Exhibit o to

the Afficlavit of Stephen Charnpion dated a,2077 .

B. Ptn'suant to the Approval and Vesting Order the Court approved the LSA and provided

for the srurender to the Lancllord of Sears Canada's right, title ancl interest in and to the Lease,

the Tenant Real Property lntelests and the Premises, together rvith certain ancillary assets (each

as definecl in the LSA. ancl together, the "Property"), rvhich sru:render is to be effective with

respect to the Property upon the delivery by the Monitor to the Landlorcl and Sears Canada of a

certificate confinning (i) the conditions to Closing as set out in Sections 7.1,7.2 and7.3 of the

tF.C\t. l:45r'39-rtl1
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LSA have beer satisfiecl or waivecl by the Landlord and Sears Canada, as applicable; and (ii) the

Sturender Consideration, subject to the adjustments in accorclance with the LSA, has been

received by the Monitor.

THE MONITOR CERTIFIES the following:

l. The conclitions to Closing as set out in Sections 7.1,7.2 and7.3 of the LSA have been

satisfied or waivecl by the Landlorcl and Sears Canada, as applicable; and

2. The Surrender Consideration, subject to the acljustments in accordance with the LSA, has

been receivecl by the Monitor.

This Monitor's Certificate was deliveled by the Monitor at

IDATE].

ITIME] orl ____

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada lnc.. et al. and not in its personal or
corporate capacity

Per:

Nanre:

Title:

t.EG¡\t. l:45,'39591 ?



SCHEDULB 668'

No. l,ocution/
Address

l¡rovincc l,and
Rcgistry
Oflcc

Logal Dcscription Encumbl'ances
to be [ìrpungerl/

Dcletetl

Nauaimo
North Torvn
C-'enhe

47s0
Rutherfold
Road.
Narraimo,
British
Colunrbia.

BC Victoria
Land Title
Ot'tice

Parcel Identifrer: 02-l-968-ó21
Lot A ofSection 14 and DistrictLots 14 an<] l7 and Section 4

Range 4 Wellin-ston Dìstrict
Plan VlP6620l

lNrr,l

I t:CAt l:457-l9i9l l



SCHEDULE "CT'
PERMITTED ENCI.]MBRANCES

"Permitted Encumbrances" means, collectively, (a) any Encurnbrances encnmbering the

freeholcl or other ownership interest in the Property or any other Landlord's interest in the

Property, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest (or

the rights of the Tenant as lessee) on which the Premises are located; (b) Encurnbrances resulting
frorn the Landlord's actions or omissions; and (c) the items identified in Schedule "J" of the

LSA.

LEC.AL l:45?39-<91 l



TO

RE

SCHEDULIT "F'
LANDLORD'S GSTiHST CERTIFICATE, UNDERTAKING AND INDEMNITY

Se¿rrs Canacla Inc. (the "Tenant")

Le¿rse Sunencler Agreement datecl o, 2017, made betrveen the Tenant. as Tenant,

and Shape Properties (Nanaimo) Corp. and NNTC Equities Ittc,, as Landlords.
(collectively, the "Landlord") (saìcl agreement as amendecl, extencled.

supplementecl, lestated and/or amended and restated front time to time being

collectively, the "Lease Surrender Agreement") fot the surrellder of the Lease

(as such tenns are definecl in the Lease Surrender Agr:eement)

In considel:ation of the completion of the transaction set out in the Agr:eement, the Landlord
hereby certifies and aglees as follou,s:

a) the Lease and the Tenant Real Property Interests are being surrenclerecl to Shape

Ploperties (Nanaimo) Corp. ancl NNTC Equities Inc. as principal for theil own accotttrt

and lrot as an agent, nominee, trustee or othetwise on behalf of or for anotlrer Person;

1854 Holdings Ltd. acts ¿rs a nominee for Shape Properties (Nanairno) Corp. and NNTC
trquities Inc.;

b) Shnpe Properties (Nanaimo) Corp. and NNTC Equities Inc. ale registered uuder
Subdivision (d) of Division V of Part IX of the Excise Tar Ac't(Canacla) (the "-E'xcise Tux
Acl") for the collection and remittance of goods and sen'ices tax and hannonized sales

tax ("GST/HST") and Shape Properties (Nanairno) Corp.'s registration number is

815349873RT0001 ancl NNTC Equities Iuc,'s registration nuruber is 804584902RT0001.
and such registrations are in goocl stancling ancl has not been variecl, cancellecl or revoked;

c) the Lancllorcl shalt be liable fbr, shall self-assess and shall remit to the appropriate
govemrnental authority, all GST/HST lvhich is payable under the Excise Tux Act, in
connection u'ith the surrencler of the Lease ancl the Tenant Real Property Interests, all in
accordance with the Excíse Tax Acl:

the Landlord shall inclenrnify ancl save harmless the Tenant from and against any and all
GST/HST, perralties. interest and/or other costs which tnay become payable by or be

assessed against the Tenant as a result of any failure by the Tenant to collect ancl remit
arry GST/IIST applicable on the surrencler of the Lease and the Tenatrt Real Property
lnterests by the Tenant to the Lantllord or as a result of any inaccuracy, misstatentent or
mìsrepresentation by the Landlorcl in this GST/[{ST Certilicate, Unclertaking antl

lndernnity or any fàilure by the Landlord to cornply with the provisions of this GST/HST
C ert i tìc ate, Unclertaking ancl Ind emnìty; and

e) this GSTiHST Certificate. Undertaking and lnclemnity shall survive and not merge upon
closing of the above¡roted transaction.

d)

I r,(ì¡\l l:457.19591 l
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This GST/HST Certificate, Undertakìng ancl lnclemnity may be executed in counterpart and

tlansmitted by t'acsimile or e-mail (PDF) and the reproduction of signafltres in countetpart by

lvay of facsimile or e¡nail (PDF) will be treated as though such reproduction were executed

originals.

DATED

t.EC.{1. l:45739-.91:

27500 136366 PMÍ 14177018.1

20t7.

By

SHAPE PROPERTIES (NANAIMO) CORP.

By:
Name:
Title:

By:
Name:
Title:

NNTC EQUTTIES rNC.

Name:
Title:

By:
Name:
Title:

1854 HOLDINGS LTD.

Name:
Title:

By:
Name
Title:

By:



SCHEDULE ..G'
FORM OF ASSIGNMENT ÀND ASSTJMPTION OF'ASST]MED LIABILITIES

THIS AGREEMENT is macle as of the clay of
I)ate")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

2017 (the "Effective

SHAPE PROPERTTES (NANÄRIO) CORP.
and
NNTC EQUITIES INC.
and
1854 HOLDINGS LTD.
(collectively, the "Landlord")

RECITALS:

The Tenant and certain of its affrliates ancl subsidiaries applied for aucl were grantecl
protection from their creditors uncler the CCAA pursuant to the Initial Order of the Court.
Pursuant to the Initial Order, the Court appoinled F'TI Consulting Canada Inc. as Monitor
in corrnection with the CCAA Proceeclings,

The Tenant and the Landlorcl entered into a lease surrencler agreernent datecl a, 2017
(said agreenent as alnended, extended, supplemented, restated and/or arnended and
restatecl tì'om tilne to time being collectively, the "Lease Surrender Agreement"),
rvhereby, alnong other things, the Tenant agleed to surrender to the Landlorcl, and the
Landlord agreed to accept a sunender of, all of the Tenant's right, title and interest in and

to the Lease.

The Lease Sunender Agreement \,vas approved by the Court pursuant to the Order dated
o (the "Approval and Vesting Order").

The Tenant and the Landlorcl are entering into this Agreement to provide for the
Lancllord's assumption of the Assurnecl Liabilities in accordance with the Lease
Surender Agreement and the Approval and Vesting Order.

Unless otherwise expressly provided for herein, all capitalized terms when used in this
Agreement have the same meaning given to such tenns in the Lease Surrencler
Agreement.

THEREFORE. in consicleration of the premises and other good and valuable consideration, the
leceipt and sufficiency of which are liereby acknowledged. the parties agree as tbllows:

l.E:CAt l:45?:1959Ì l
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ARTICLE 1

ASSIGNMENT

1.1 Assumption by Landlord

The Landlorcl hereby covenants rvith the Tenart to assunre, discharge, perform and fulfìll all the

obligations ancl liabilities on the par:t of the Tenant rvith respect to the Assutned Liabilities.

For greater certainty. nothing in this Agreement shall be construed as an attempt to assign to the

Landlord any colltr¿lct or other agreelnent which. as a nutter of law or by its ternts, is not
assigrrable in rvhole ol in part rvithout the consent of the other parly or parties to such contract or

othel agr:eement, unless snch cousent has been giveu or the assignmetú has been approvecl by the

Couft in the Approval ¿urcl Vesiing Order,

1.2 Indenurity

Tlrc Landlord hereby covenants with the Tenant, as of and frorn the Ë,ffective Date. to indernnify
and save the Tenant harmless. ti'orn any ¿rncl all Claims ar:ising from, relating to ot'in corurection

r.vith any non-paylnent. non-observance or.. non-perfonnAnce of any of the Assutned Liabilities to

be paicl, obsen'ed or performed fronr tirne to time, iu respect of the period on or after the

Effective Date, or otherwise arising, incurecl or accrued on or after the Effective Date lvhether in
respect of the per:iocl betbre or after the Effèctive Date, including. without limitation, any tlefàult
as a consequence of the Closing of the Tlansaction.

1.3 P:rramountcy

The rights ancl obligations of the parties respectively rvith tespect to the Lease shall be governed

by the Lease Sunender Agreement. tn the event of any conflict, incousistency or ambiguity
between the provisions of this Agreernent ancl of the Lease Surrelrcler Agreetnent. then the

provisions of the Lease Surrender Agreernent shall govern and be paratnount, and any suclt
plovision in this Agreement shall be cleemecl to be arnencled. to the extent necessary to eliminate
any such conflict, inconsistency, ambiguity or difference.

ARTICLE 2

GENERAL

2.1 Time of fhe Essence

Time shall be of the essence of tliis Agreement,

2.2 Enurement

This Agreement shall becolne efI-ective when executed by the Tenant and the Landlorcl and atter
that tinre shall be bincling upon and enure to the benefit of the parties ancl their respective heirs,
executors. personal legal representatives, successors and peruritted assigns. Neither this
Agleement nor any of the rights or obligations under this Agreerneut shall be assignable or
transfèrable by either: party rvithout the conseut of the other par:ty.

I l,(ìAI l:4.51-19-¡91 l
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2.3 Dntire Agreement

This Agreernent and the Lease Surrencler Agreement constitute the entire aggeetnent betrveen the
parties r.vith lespect to the assigrlnent and assumption of the Assulned Liabitities and supelsedes

all prior agreements, understanclings, negoti¿rtions and discussions, r.vhether or¿rl or rvritten, of the

parties rvith respect to the subject matter of this Agreernent. There are no representations,
wan:anfies, covenants, conclitions or other agreements, legal or conventional, express or itnplied,
collateral, statutory or otherwise, between tlre parties in comrection with the subject matter of this
Agreeurent, except as specil'rcally set forth in this Agteerrlent. The parties have not relied alrd are

not relying on any other infolmation, clisctrssion or understanding in entering into and

completing the transactiorrs contemplatecl by this Agreernent.

2.4 W¿river

(a) No waivel of any of the plovisions of this Agreeurent shall be deelned to
constitute a waiver of any other provision (wbether or not similar), nor shall such

waiver be bincling unless executed in writing by the party to be bound by the

waiver.

(b) No failure on the part of the Tenant or the Landlord to exercise, aucl no delay in
exercising any right undel this Agreernent shall operate as a waiver of such right;
nor shall arry single or partial exercise of any such riglrt pr:eclude any other or
ftirther exercise of such right or: the exercise of any other: r'ight,

2.5 Further Assurances

Eac.h of tlre parties co,i¡enants and agrees to do such things, to attend such lneetings and to
execute such furthel sunenders. releases, conveyances. tLansfers, documents ¿rnd assurances as

may be deemed necessary or aclvisable from time to time in order to effectively assign the

Assutned Liabilities to the Landlord and cany out the terms and conditions of this Agreement in
accorclance with their tlue intent.

2.6 Severabilify

If any ptovision of this Agreement shall be cleterurined to be illegal, invalicl or.. urtentbrceable,
that provision shall be severecl fi'om this Agreenrent and the remaining provisions shall continue
fur ftlll fbrce aucl effèct.

2.7 Governing Law

This Agreement shall be govenrecl by ancl inlerpretecl and enforced in accorclance with the laws
of the Province of Ontario ancl tbe fecleral laws of Canada applicable therein.

2.8 CCAA Proceedings

Each pnrty to this Agleement submits to the exclusive juriscliction of the Court in any actiou,
application, refèrence or other proceecling arising out of or relatecl to tliis Agreement or the Lease

Surrender Agteement auti agrees that all clailns in respect of any such actions, applìcation,
reference or other proceeding shall be hearcl and cletennined in the CCAA Proceeclings before the
Court.

I ËCA¡ l:457.19-591 l
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2.9 Statute References

Any referenc.e in this Agreernent to any statute ol any section thereof shall. unless othetwise
explessly st¿rted. be deernecl to be a reference to such statute or section as arnencled. restated or
le-enacted fioln tirne to time.

2.10 Headirtgs

The division of this Agreernent into Sections, the insertion of heaclings is f'or convenience of
refelence only and are not to be considered in, and shall not affect, the constructiotr or
iuterpretation of any provision of this Agreernent.

2.ll References

Where in this Agreernent reference is rn¿rde to an article oL section, the leference is to au article
or section ilr this Agreement unless the context inclicates the refèrence is to solne other
agreement. T'he terrns "this Agreenent", "hel'eof-', "heLeullder" and similar expressious refer to
this Agreenrent and not to any par:ticular Article, Section or othet portion hereof ¿rncl include any
agreement supplemental hereto. The worcl "includes" or "including" shall mean "includes
without limitatiou" or "including without limitation". respectively. The \.vorcl "or" is not
exclusive.

2.12 Number and Gender

Unless the context requires otherwise. rvords importirrg the singular inclucle the plural and vice
versa ancl rvorcls importing gendel include all genders.

2.13 Business Days

lf any payrnerrt is required to be made or other action is requireti to be taken pursuant to this
Agreernent on a day rvhich is not a Business Day, then such paynent or actìon shall be macle or
taken on the next Business Day. All actions to be macle or taken by a pafticular Busìness l)ay
must be macle or taken by no later than 5:00 p.rn. (Toronto time) on a Business Day and any
action mtrde or takerr thereafter shall be deemed to have been nade and receìved on the next
Business Day.

2.14 Notice

Any notice. consent oï apploval required or permittecl to be given in connection ',vith this
Agreement or the Lease (a "Notice") shall be in rvriting ancl shall be suff,rciently given if
deliverecl or transrnitted in accordance lvith the Lease Surreucler Agreement.

2.15 Counterparts antl Delivery

All parties agree that this Agreement may be executecl in counterpart and tlansm:itted by
fbcsimile or e-urail (PDF) and that the reproduction of signatures in counterpart by way of
f¿csimile or e-maìl (PDF) will be treated as though such leproduction were executed originals.

|Sign a tu re pagcs follow,.l

f E(¡AI l:45719i91 l
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IN WITNESS WIIEREOF the Tenant has executed this Agreernerf.

SEARS CANADA INC.

Nalne
Title:

Name
Title:

LE(iAL l :45739-\91,1
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By



IN WITNESS WIIEREOF the Landlorcl has executed this Agreernent.

By:

By:

SHAPE PROPERTTES (NANAIMO) CORP.

Narne:
Title:

Name
Title:

Name:
Title:

By:
Name:
Title:

I854 HOLDINGS LTD.

By:
Name:
Title:

Name:
Title:

NNTC EQUITTES INC.

By

By;

f,[0Å1, l:45?39i91 ]
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SCHEDULB É'H''

FORM OF AMENDMENT AI\D SURRENDER OF" LEASE

THIS AGREEMENT ìs macle as of the day of
Date")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

- anct -

STIAPE PROPERTIES (NANAIMO) CORP.
and

NNTC EQUITIES INC.
and
1854 HOLDINGS LTD.
(collectively, the "Landlord")

RECITALS:

D

I l.(¡Al, l:457.19-ì91 l
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2017 (the "Effective

A. Pursuant to a lease clated May 1, 1990 between 1854 Holdings Ltd. (as bare trustee and
Itomitlee for and on behalf of the Landlorcl) ancl the Tenant, as arnencled by lease
arnencling agreenrents clatecl June 5, 7991: Septetnber- l, 1997; July 1,2003; Apr:il 1,

2008; Februaly l, 2009; and June 20, 2012, as sarne is assigned, amended. r'estated,
renewed or supplementecl fiorn time to time (collectively, the "Lease"), the Landlorcl
leased to the Tenaut certain premises at Nanaimo North Town Cenhe, 4750 Ruthelforcl
Road. in the City of Nanaitno, in the Province of British Columbia as ÍtoÍe particularly
described in the Lease (the "Premises").

The Tenant aud certain of its affiliates ancl subsicliaries applied fot ancl were grantecl
protection tì:oln their creditors uncler the CCAA pursuant to the Initial Order of the Coult.
Pursuant to the Initial Order, the Court appoinfed F'TI Consulting Canacla lnc. as Monitor
in connection q,ith the CCAA Proceeclings.

The Telrant and the Landlorcl entered into a lease surrencler agreemeut datecl a, 2017
(said agreentent as amended, extended, supplemented, restated and/or alnencled and
restatecl fi'om titne to time being collectively, the "Lease Surrender Agreement")
rvhereby, alnong other things, the Teliant agr-eed to srn'render to the Landlorcl, and the
Landlord agreed to accept a surender of, all of the Tenant's right, title and interest in ancl
to the Lease and the resiliation of the Lease.

The Tenant ancl the Landlorcl are entering into this Agreernent to provicle for the
surrencler and resiliatiou of the Lease by the Tenant to the Landlord in accorclance rvith
the Lease Surender Agreement and the Appr.oval and Vesting Order.

B

C
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B. Unless otherwise expressly provicled for herein. all capitalizecl terms rvhen rtsed in this

Agreelnent have the salrì"e lnealling given to snch telms itt the Lease Snn:ender

Agreement, or if no lneaning is given in the Lease Surreltcler Agteetneff, in the Lease.

THEREFORE, in consideration of the premises ancl other good ancl valrtable consider¿ttion, the

receipt ancl suffìciency of rvhich are hereby acknolvledgecl, the parties agl'ee as follorvs:

Á,RTICLE 1

TERMINATION AND SURRENDER

l.l Amendment and Early Termination of Lease

The Lease is hereby amencled and the Landlord and the Tenant hereby agree that the Lease has

expirecl ¿uld is terminaled, as of ll:59 p.m. on the clay immecliately prececling the Effective Date

(the "Termination Date"), and neither the Tenant nor the Landlord shall have any further:

liabilities or obligations under the Lease, financial or othetwise, as of arrcl as from the

Termination Date,

L.2 Surrender by Tenant

The Tenant hereby surrenders to the Landlorcl, as of the Terminatiolr Date, ancl the Lancllord

hereby ¿ìccepts such surrender frorn the Tenant, the Lease aucl the Prelnises clemisecl by the Lease

and all the Tenant's rights, title and interest thereuncler, rvith the intent that the unexpirecl residue

of the term of the Lease inclucling, r.vithout limitation, any rights or options to renerv or extend

hereby tnerge ancl ale extinguished in the reversion expectant thereon, ou the tetms and

conditions set out in the Le¿rse Surrencler Agreetnent.

1.3 Ädjustments

All acljustrnents rurder the Lease shall be dealt with in accordance rvith the Lease Sutender
Agreement.

1.4 Paramountcy

The rights ancl obligations of the parties respectively with respect to the Lease shall be governed

by the Lease Surrencler Agreement. In the event of any c.onflict, inconsistency. arnbiguity or
ditlèrence between the provisiolrs of this Agreement ¿urd of the Lease Surender Agreetneut, then

the provisions of the Lease Surrencler Agreement shall govern and be paratnount, ancl any stlch

provision in this Agreement shall be cleemecl to be ¿unenclecl, to the extent necessary to eliminate

any such conflict, inconsistency, ambiguity or difference.

ARTICLE 2

GENERAL

2.1 Time of the Essence

Tinle shall be of the essence of this Agreement

L EGAI l:457:19591 l
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2.2 Enurenrent

This Agreelnent shall become effective when executecl by the Tenant and the Landlold and after
that time shall be binding upon iurd enure to the benefit of the parties and their respective heirs,
executors, personal legal representntives, successors and pennitted assigns. Neither this
Agreement nor any of the rights or obligations undel this Agreement shall be assignable or
transferable by either party witlrout the rvlitten corlsent of the othel party.

2.3 Entire Agreement

This Agreement ancl the Lease Surrender Agreernent constiftrte the elrtìre agt'eemettt befu,een the

parties rvith respect to the snl'rendel: of the Lease coutemplated in the Lease Surrettcler

Agr:eement ancl supersecles all prior agreernents, ullderstandings. negotiations and discussious,

rvhether oral or"rvritten. of the parties rvith lespect to the subject matter of this Agreement, There

are no representations. rvarranties, covenants, conditions or other agleements, legal or
conventional. express or irnpliecl, collateral, statutory or otherwise. betrveen the parlies in
connection with the strbject matter of this Agreemerú. e;rcept as specifrcally set forth in this
Agreement ancl the Lease Snnender Agreement. The parties have not reliecl and are not relying
ou, any other infbnnation, discussion or unclerstaucling in entering into and cornpleting the
tr¿tnsactions conternplated by this Agreernent and the Lease Surrender Agreement.

2.4 Waiver

(a) No waiver of any of the plovisions of this Agreement shall be deemecl to
constitute a rvaiver of any other provìsion (rvhether or not sirnilar), nor shall such

waiver be binding unless executecl in rvriting by the parfy to be bouncl by the
V{i/a1Vef .

(b) No firilure on tbe part of the Telrant or the Landlord to exercise, and no delay in
exercising any light uncler this Agreement shall operate as a waiver of such right;
nor shall any sirrgle or partial exercise of any such r:ight preclude auy other ot:

turther exercise of such right or the exercise of any otlter right.

2.5 X'rrrther Assurances

Each of the padies covenants and agrees to do snch things. to attencl such meetirrgs attcl to

execute such ful:ther sutrenclers, releases, conveyances, traust-ers. clocuments and assuralrces as

rnay be deemed uecessaly or aclvisable fì'our time to tirne in order to effectively surrender the

Lease to the Lancllorcl arrd carry out the terms arrcl coutlitions of this Agreetneut in accordance

with their true intent.

2.6 Severability

If any ¡rrovision of this Agreement shall be determined to be illegal, invalid or unenforceable,
that provision shall be severed fi'om this Agreement and the remaining plovisions shall coutinue
in tull force and effect.

I l,(;Äl l:451.19591 l
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2.7 Governing Larv

This Agreement shall be governed by ancl interpretecl and enforcecl in accorclance with the laws

of the Province of British Columbia and the federal laws of Canada applicable therein.

2,8 CCAÄ. Proceedings

Each party to this Agleement sublnits to the exclusive juriscliction of the Court in any action,

application, ref-erence or other proceetlirrg arising out of or related to this Agreement or the Lease

Surrender Agreement and agrees that all claims in respect of any such actions, application,

reference or other ploceeding shall be heard ancl detennined in the CCAA Proceedings befote the

Coult.

2.9 Statute References

Any refelence in this Agreernent to any statute or any section thereof shall. unless othetwise

expressly statecl, be deemed to be a ref'erence to such statute or section as ¿rtneltded, restated ol:

re-enactecl from tirne to time.

2.10 Headings

The division of this Agreemeut into Sections. the inseftion of heaclings is fbr convenience of
reference only and are not to be considered itr, and shall not affèct, the construction or

interpretation of any provision of this Agreement.

2.ll Rel'erences

Where in this Agreenent reference is made to ¿ur article or section, the reference is to an alticle
or section in this Agreement unless the context irdicates the refèrence is to some other

agreement. The tenns "this Agreentent", "hel'eof', "hereunder" and similar expressions refer to
this Agreement and not to any particular A¡:ticle, Section or other portion hereof and include any

agreement suppleurental heleto. The worcl "inclucles" or "including" shall mean "includes

lvithout liulitation" or "including without limitation", respectìvely. The word "ol'" is not

exclusive.

2.12 Number ¿rnd Gentler

Unless the coltext requiles otherwise. rvorcls importing the singular inclucle the plulal ancl vice
versa ancl words importing gender inclucle all genclers.

2.13 Business I)ays

lf any payment is required to be made or other action is required to be taken pursuant to this
Agreernent on a day which is not a Business Day, then such paytlent or action shall be uracle ol
taken on the uext Busiuess Day. All actiolrs to be macle or taken by a particular Business Day
must be macle or taken by no later than 5:00 p.rn. (Toronto time) on ¿r Business Day and any
action m¿rcle or taken theleafter shall be deemed to have been made and received ou the next
Business Day.

t I:(ìAl, l:457-19-s9l l
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2.14 Notice

Any notice, consent or approval required or pennitted to be given in comection with this
Agreement or the Lease (a "Notice") shall be in writing ancl shall be sufficiently given if
deliverecl or transrnitted in accordance with the Lease Surrender Agreement.

2,15 Counterparts and Delivery

All parties agree that this Agreenent may be executed in counterpart and transmitted by
tbcsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way of
tàcsimile or e-mail (PDF) will be treated as though such reproduction were executed originals.

[Signature pages follow.]

t EC.At. l:45719i91.2
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IN W[T|[ESS \ryHEREOF the Tenant has executed this Agreement.

SEARS CANADA INC

Narne:
Title:

By:
Name:
Title:

I F"CAI l:4.57:19591 2
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IN wrrl[ESS WHEREOF the Landlord has executed this Agreernent

By

SHAPE PROPERTIES (NANATMO) CORP.

Narne:
Title:

By:
Nanle
Title:

NNTC EQUITIES INC.

Name:
Title:

Name
Title:

Name:
Title:

Name:
Title:

By:

By:

By:

By:

1854 HOLDINGS LTD.

l,ECÂt 1r45719591 l
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SCHEDULE '(I''
F'ORM OF'ASSIGNMENT AND ASSUMPTION OF REALTY TAX APPEALS

2017 (the "EffectiveTHIS AGREEMENT is macle as of the clay of
Date")

,BETWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

SHAPE PROPERTIES (NANATMO) CORP.
and
NNTC EQUITIES INC.
and
1854 HOLDINGS LTD.
(collecti vely, the "Land lord")

RECITALS:

B

A

C

Pursuant to a lease clated May 1, 1990 betr¡,'een 1854 Holdings Ltd. (as bare trustee and

luonrinee for- and on behalf of the Landloril) ancl the Tenant, as anrencled by lease

arnencling agreenrents clatecl June 5, 1997: September l, 1997; July 1,2003; Apr:il 1,

2008; February l. 2009; ancl .lune 20, 2012, as sanre is assignecl, amended, restated,

renewed or supplenrented fiom time to time (collectively, the "Lease"), the Landlorcl

leased to the Tenatrt certain prentises at Nanailno North Town Centre, 4750 Rtltherforcl

Road. in the City of Nanairno, in the Provirrce of British Columbia as more partictrlarly

described in the Lease (the "Premises").

The Tenant ancl certain of its affiliates ancl subsidiaries applied for ancl were grantecl

protection fì'oln their creditors uncler the CCAA putsuant to the Initial Ol:der of the Conrt.

Pursuant to the Initial Order, the Court appoirted -FTl Consulting Canada Inc. as Monitor
in connection ivith the CCAA Proceeclirrgs.

The Tenant and the Landlorcl enterecl into a lease sulrender agreement datecl a, 2017

(said agreenìent âs alnended. extended, supplenrented, lestated and/or atneucled and

restatecl from tilne to tilne beìng collectively. tlte "Lease Surrender Agreement")
rvheleby, alnong other things, the Teuant agleed to surrender to the Landlorcl, and the

Landtord agleed to accept a surender of, all of the Tenant's right, title and interest in and

to the Lease.

The Lease Sun'ender Agreement was approved by the Court pursuant to the Order dated

o (the "Approval and Vesting Order").

The Tenant and the Landlord arc entedng into this Agreement to provide for the

assignment of the Realty Tax Appeals and Realty Tax Refìnds in respect of the Leases

D

E
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by the Tenant to tlle Landlorcl in ¿rccordance rvith the Lease Snn:endel Agreernent and the
Approval ancl Vesting Orcler.

F. Unless otherwise explessly provicled for herein, all capitalized tetms rvhen used in this
Agreement have the sanÌe meaning given to such tenns in the Lease Surteucler
Agreement, or if no rneaning is given in the Lease Surender Agreernent, in the Lease.

THEREFORE, in consideration ofl the premises and other good and valuable consicleration. the
leceipt ancl sufficiency of which are hereby acknowledgecl, the parties agree as follor,vs:

ARTICLE 1

ASSTGNMENT

1.1 Assignment nnd Assumption

Subject to the tenns antl conditions contained herein, eftèctive as of the Efïective Date, the
Tenant heleby assigns, transfers ancl sets over unto the Landlorcl all of the Teltant's right, title
and interest, if any, in and to the Realty Tax Appeals ancl any Realty Tax Refunds r.vhich may
arise fiom any of the Realty Tax Appeals for any per:iod that is prior to the Closing Date.

1.2 Carriage of Realty Tax Appeals

Froln and affer the Closing Date, the Lancllord nlay, at its sole cost and expense but without any
obligation to do so, assume or retain the carriage of the Realty Tax Appeals and continue as the

appellant in the Realty Tax Appeals.

1.3 Authorization and Direction

This nssigrunent sh¿rll serve as authorization and clirection to the municipat ¿rntVor provincial
taxing authority to pay to the Lancllorcl, from and ¿rfter the Effective I)ate, the Realty Tax
Refunds.

L.4 Paramountcy

The riglrts ancl obligations of the parties respectively with lespect to the Realty Tax Appeals ancl

Realty Tax Reftincls shall be governed by the Lease Surrender Agreenrent. .ln the event of atty
confììct, inconsistency, arnbiguity or ditference between the provisions of this Agreetnent and of
the Lease Surrencler Agreetnent, then the provisions of the Lease Sun'ender Agreernent shall
govenì and be paramount, and any such provision in this Agr:eement shall be cleemed to be

amenclecl, to the extent necessary to elirninate any such conflict, inconsistency, ambiguity or
dift'erence.

ARTICLE 2

GENERAL

2.1 Time of the Essence

Time shall be of the essence of this Agreement.

I t(ìAL 1:45739-i9l l
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2.2 Enurenrent

This Agreelnent shall become effective when executecl by the Tenant ancl the Lancllord and after

that time shall be binding upon ancl enure to the benefit of the parties and their respective heirs,

executors, personal legal representatives, successors and pennitted assigns. Neither this

Agreem.ent nor any of the rights or obligations under this Agreement shall be assignable or'

tr¿ulsferable by either party witlrout the consent of the other party.

2.3 Entire Agreement

This Agleement ancl the Lease Surrendel Agreeurent col-tstitute the entire agleement between the

parties u,ith respect to the assignurent aucl assumption of the Realty Tax Appeals conternplatecl in

ttre Lease Surrencler Agreenrent ancl supersedes all priol agreenlellts. understandings,

negotiations and cliscussions. rvhether oral or rvritten, of the parties with respect to the subject

tn¿rtter of this Agleement. Thele are no lepresentatiolls, waffanties, covettants. conclitions or
other agreelnents, legal or conventional, express or implied, collateral, statutory or othenr"ise,

between the parties iu corurection lvith the subject matter of this Agreeureut. except as

specifically set forth in this Agreement and the Lease Surrencler Agreement. The parties have not
relietl and are not relying on ally other inf-onnatìon. cliscussion or understancling in entering into
and completing the tr-ansactions conternplatecl by this Agleement ancl the Lease Sun'encler

Agreenrent.

2.4 Waiver

(a) No waiver of any of the provisions of this Agreement shall be deemecl to

constitute a rvaiver of any other provision (whether or not similar'), nor shall such

waiver be binding unless executecl in rvriting by the party to be bound by the

waiver.

(b) No failure on the part of the Tenanf or the Landlord to exercise, and no delay in
exercising any right uncler this Agreenrent shall operate as a waiver of such tight;
nor shall any single or: pafiial exelcise of any suclr right preclude alry other or
t'urther exercise of such right or the exercise of any other right.

2.5 Further Assurances

Each of the parties covenants ancl agrees to clo such things, to attencl such meetilrgs ancl to
execute such further surrelrders, releAses, conveyalrces, trallsfers, docunrents and assurances as

rnay be deerried uecessaly or advisable fiorn tiure to tirne in orcler to effectively assign the Realty
Tax Appeals to the Lancllord and carry out the terlns and conditions of this Agreetnent in
accordance r.vith their true inteut.

2.6 Severability

Ìf any plovision of this Agreement shall be deternlinecl to be illegal, irlvalid ol unenforceable,
that provision shall be severed fì'orn this Agreement and the remaining provisions shall continue
in frrll fbrce and effect.

I L(ì.{l I:457.19i91 l
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2.7 Governing Larv

This Agreement shall be governed by antl interpretecl and enfbrcecl in accortlance with the larvs

of the Province in which the Prernises are locatecl ancl the federal laws of Canada applicable
therein.

2.8 CCAA Proceedings

Each party to this Agreement sublnits to the exclusive juliscliction of the Court in any action,
application, retèrence or other proceecling arising out of or related to this Agreement or the Lease

Surrender Agreement and agrees that all claims in respect of any such actions, application,
reference or other proceeding shatl be heatd and deterlnined in the CCAA Proceedings befole the

Coul:t.

2.9 Statute References

Any refer:ence in this Agreernenf to any stâtute or âny section thereof shall, unless otherwise
expr:essly statecl, be deerned to be a reference to such statute or section as atnenclecl, restated or
re-enactecl fi'om tilne to tilne.

2.t0 lfea<lings

The division of this Agreerneut into Sections. the insertion of heaclings is tbr corlvenience of
l'eference only and are not to be considered itr, and shall not affect, the constructioll or
interpretation of any provision of this Agreemelil.

2.ll References

Whele in this Agreernent reference is made to alr article or section, the refèrence is to an afiicle
or section in this Agreement unless the context indicates the reference is to solne other

agreement. The tenns "this Agreement", "he[eof', "hererutder" and similar expressious refer to
this Agreerrent and not to any parlicular Article, Section or other porlion hereof artd include any

agreement supplemental hereto. The worcl "includes" or "including" sltall mean "includes

rvithout linritation" or "including without limitation", respectively. The \.vord "or" is not

exclusive.

2.12 Number and Gender

Unless the context recluires otherwise, lvords importing the singular inclucle the pltn:al ancl vice
velsa ancl rvords impor:ting gender inclucle all genders.

2.13 Business Days

lf any payrnent is required to be made ol other action is requìred to be taken pursuant to this
Agreernent on a day rvhich is not a Business Day, then such payrttent or ¿rction shall be macle or
taken on the next Business Day. All actions to be macle or taken by a particrtlar Business Day
must be macle or taken by no later. than 5:00 p.nr. (Toronto time) on a Business Day and any
action nrade or taken thereafter shall be cleemed to have been macle and teceived on the next
Elusiness Day.

I L.(ìAt. I :45?ll9-s9l l
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2.14 Currency and Payment Obligations

Except as otherwise expressly providecl in this Agreement all dollar amounts referecl to in this

Agreement are statecl in Canaclian Dollars.

2.15 Notice

Any notice, consent or approval required or permitted to be given in connection with this
Agreement or the Lease (a "Notice") shall be in writing and shall be suffìciently given if
delivered or transmittecl in accordance with the Lease Surender Agreetnent.

2.16 Counterparts and Delivery

All parties aEjree that this Agreernent rnay be executed in coturterpart and transmitted by
facsimile or e-mail (PDF) ancl that the reproduction of signatures in counterpart by way of
facsirnile or e-mail (PDF) will be treatecl as though such reprocluction were executed originals.

I SÍgna ture pa ges follow,l
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IN WITNESS WHEREOF the Tenant has executed this Agreernent.

SEARS CANADA INC.

Name
Title:

Name:
Title:

I [-:CAI l:45739591 l
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By:

By:



IN WITNESS WHER"EOF the Landlorcl has execttted this Agreernent.

By

SHAPE PROPERTTES (NANAIMO) CORP.

Narne:
Title:

By:
Name:
Title:

NNTC EQUITIES INC.

Name
Title:

Name
Title:

By:
Name:
Title:

By:
Name
Title:

By

By

1854 HOLDINGS LTD.

tF.CAf. l:45739-\9ll
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SCHEDULE "J"
PERMITTED ENCTJMBRANCES

Nit.
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TO:

AITID TO:

FROM:

SCHEDULE ..K'

F'ORM OF'RELEASB OF LAI\DLORD PROPERTY CLAIMS

SEARS CANADA INC. (the "Tenant")

ALL PREDECESSORS IN INTEREST TO THE TENANT UNDER TTIE
LEASE (the o'Predecessors")

SHAPE PROPERTIES (NANAIMO) CORP. NNTC EQUITIES INC., and

1854 HOLDINGS LTD. as Landlords, (collectively, the "Lantllord")

Lease Surrender Agreement betryeen the Tenant and the Landlord dated O,

2017 (as amended, modified, restated and/or su¡rplemented from time to
time, the r'Lease Surrender Agreement")

RE

A.

B

C

D

WHEREAS:

The Te¡a1t and cefiain of its affiliates and subsidiaries (collectively, the "Sears Grou¡r")
applied for ancl were granted protection ti'orn theil creditors ulrder the CCAA pursuant to

the tlútial Orcler of the Court. Pursuant to the lnitial Order, the Court appointed F'Tl

Consulting Canada [nc. as Monitor in connection with the CCAA Proceeclings.

The Teuant and the Landlorcl eutered into a lease surrender agreemenl clatecl a, 2077

(said agreement as amended, extended, supplementecl, restated and/or amencled and

restatecl from tilne to tilne being collectively. the "Lease Surrender Agreement")
rvhereby, alnong other things, the Tenant agleed to surrender to the Landlord, and the

Landtord agreed to accept a surrendeL of, all of the Tenaut's right, title and interest in ancl

to the Lease.

O¡ o, 2017, the Court issued an Approval and Vesting Order approving the Lease

Surrender Agreement, pursuant to which the Tenant shall surrencler to the Landlord the

Lease on the terms and conclitions set out in the Lease Strrender Agreettrent.

The Lease Surrencler Agreement contenrplates that the Landlord shall execute ancl cleliver

a release on the Closing Date to the Tenant pursuant to which the Lancllord wilt release

and forever discharge the Tenant from all clailns in respect of the Lease, the Premises.

and the Property.

The Landlord desires to execute and deliver this Release to the Tenant in satisfactiolr of
the foregoing obligation.

Unless othenvise expressly provided tbr herein, all. capitalized tenns when usecl in thìs

Release have the same meaning given to such terms in the Lease Sunendet Agreement.

NOW THEREFORE in consideration of the payment of TEN DOLLARS (510.00) and for
other goocl aud valuable consideration, the receipt and suffciency of which is hereby
acknowleilged, the undersigned agree as follows:

E.

F.

l.[CAL l1457.]9591 l
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I The Lancllorcl, on its own behalf ¿urd on behalf of its subsidiary, affiliatecl, ancl associ¿rted

corporations and entities ancl all of theil respective successors and assìgns (collectively
the "Releasors", and iuclividually, a "Releasor"), heleby fotet'er fully ancl

unconclitionally remises. releases. acquits, waives and forever dischar:ges each of the
Teuant, the Sears Group, ancl the Predecessor:s and each of their respective subsicliades,
atfiliates, and associates and each of their respective members, paûners. ditectors,
otficers, employees, agents, shareholders. successor-s ancl pernritted assigns (collectively,
the "Releasees" and in<iividually. a "Releasee") from any and all achral or potential
claims. clernancls, cornplaints, grievances, actions, applications. proceedings. suits. causes
of action, Orclers, charges, indictnrents, prosecutions. inftrrurations or other sinrilar
processes. assessments or reassessrnents, juclgments, debts, liabilities, expenses, costs,
dues, accouufs. bonds, darnages or losses, contingent or othenvise. whether liquidated or
unliquidatecl, matured or uunratured, disputed ol undisputed. corilractual, legal or
ecluitable, including loss of value, reasonable pr:ofessional t'ees. including fees aucl

disbursements otl legal counsel on a ftrll indelmity basis, ancl all actual and docuurented
costs incurred in ir:rvestigating or pursuing any of the folegoing or any proceeding
relating to any of the foregoing (collectively, the "Claims"). whether knorvn or unlürown,
holsoever arising of every nature ancl kincl whatsoever that the Releasors ever had, norv
h¿rve ol hereatler can, shall ol may have against any of the Releasees in any r.vay lelating
to or arising from the Lease, the Prelnises, and/or the Property.

Each of the Releasots covenants ancl agrees not to make any Claims against any Person
which might Claim ovel against any of the Releasees, or u'ho rnight claim contribution or
indernnity fi:om auy of the Releasees in connection with the rnatters which are hereiu
releasecl. In the event that any of the Releasors heteafter rnakes any Clairns against any
of the Releasees or against any Person who may Clailn over or claim contribution or
indernnity against any of the Releasees rvith respect to any of the rnatters herein released
then:

(i) such Releasor shallimnrecliately discontinue such Claim;

(ii) such Releasor shall be liable 1br all legal and related costs and expenses incuned
by the affectecl menrber of the other on a fi.rll inclemnity basis; and

(iii) this Release containecl shall:

(A) operate conclusìvely as an estoppel and complete bar to any such Clairn;

(B) tnay be pleaclecl as a coruplete defence ancl reply in the event of such
Clairn; and

(C) uray be reliecl upon in any proceeding to dismiss such Claìm and no
objection will be raised by the party which commenced such Claim to the
etfect that the otber parties to such Claim are not parties to this Release,

Each of the Releasors acknorvleclges ancl clecl¿rres that: (a) it has had an adequate
opportunity to read ancl consider this Release ¿rncl to obtain such advice in regard to it as
it should consider zrdvisable; (b) it fully nndelstancls the nature ancl efïect of this Release;

2

3
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7
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and (c) this Release has been duly and volurrtarily authorized. executed and delivered and

it has the capacity and authority to execute and deliver it.

This Release shall not be deemed to be any aclmission of liability on the part of the
Releasees ancl liability is specifically denied by each of them.

Each of the Releasors covenants aucl agrees to do such things, to attend such meetings
and to execute such further sunenders. releases, convey&nces, transfers, documents and

assulances as may be deemed necessary or advisable from time to tirne in order to
effectively carry out the tenns and conditions of this Release in accordance with their true
intent.

If any provision of this Release shall be deterurined to be illegal, irvalid or
unenforceable, that provision sliall be severed from this Release and the remaining
provisions shall continue in fulI f'orce and effect.

Thìs Release shall enure to the benefit of each of the Releasees and its heirs. attorneys,
guardians, estate trustees, exectrtors, successors, assigns and representatives and be

bincling upon each of the Releasors and its heirs, attomeys, guardians. estate trustees,
executors, successors, assigns ancl represerfatives.

This Release shall be govemed by the laws of the Province of Ontado and the fèderal
laws of Canada applicable therein.

The terms of this Release constitute the entire agreemerf betrveen the parties relating to
the subject matter hereof'.

This Release may be executecl by the parties in corurterparts ancl may be executed and
deliverecl by facsimile or electronic transrnission and all such counterparts and facsimiles
or electronic transmissions shall together constitute one and the same agreement.

[Remufuder of Page Intentionall¡t Lefi BlankJ
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IN WITNBSS OF WHICH the palties have cluly executed this Release this _ day of O,
20t7.

SHAPE PROPERTTES (NANATMO) CORP.

Narne:
Title:

By:
Name:
Title:

NNTC EQUITIES INC.

Name:
Title:

Name:
Title:

By:
Name:
Title:

Name:
Title:

I trCAl I :45r:'Ì9591 l
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By:

By:

By:

1854 HOLDINGS LTD.

By:



A

SCHEDULE úTL''

F"ORM OF ACCESS AGREEMENT

THIS AGREEMENT dated as of the _ day of ,2017.

BETWEEN:

SEARS CANADA INC. (the "Tenant")

-and-

SHAPE PROPERTTES (NANATMO) CORP.
and

NNTC EQUITIES INC.
and

1854 HOLDINGS LTD.
(collectively, the "Landlord")

RECITALS:

B.

The Tenant and cerJain of its affiliates and subsidiarjes applied for ancl rvere granted

protection from their creditors under the CCAA pursuant to the lnitial Order of the Court.
Pursuant to the Initial Order, the Court appointed FTI Consulting Canada Inc. as Monitol
in connection with the CCAA Proceedings.

On the SISP Orcler Date, the Court granted the SISP Orcler which, arnong other things,
approved the SISP. The SISP Order and the SISP govenr the process for soliciting and

selecting bicls for the sale of all or substantially all of the Business, Assets and/or Leases

(each as defined in the SISP) of the Sears Group.

The Tenant and the Landlord entered into a lease surrender agreement dated o,2017
(said agreernent as amended, extendecl, supplemented, restated ancVor alnended and

restatecl tiom time to time being collectively, the "Lease Surrender Agreement")
wheleby, alìLong other things, the Tenant agreed to snrrender to the Landlord, ancl the

Landlotd agreed to accept a surender of, all of the Tenant's riglrt, title and interest in and
to the Lease at the Properry (being the property conunonþ known as Nanaimo North
Town Centre and rnunicipally known as 4750 Rutherford Road, Nanaimo, Blitish
Columbia).

The Lease Surrencler Agreement was approved by the Court prusuant to the Order dated
r (the "Approval antl Vesting Order").

The Tenant and the Landlord are entering into this Agreernent to provide for the Tenant
to have access to the Premises to rernove and sell any and all Inventory and FF&E
locatecl on the Premises in accorclance rvith the tenns hereof.

C

D

E
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Unless otherr,vise e,rpressly provided for herein. all capitalizecl tenns when used in this
Agreernent h¿rve the sarne luealling giverr to such tenns in the Lease Surrencler
Agreernent.

NO\ry THDREFORE IN CONSIDERATION OF the mutual covenants containecl herein, the
receipt and strff,rciency of rvhich is hereby acknorvledgecl by each of the Tenant and the Landlotcl
(collectirrely. the "Parties", ancl individually, a "Parfy"), the Parties hereby covenant antl agree

¿rs tbllou's:

1. The Tenant may at its sole risk ancl expense maint¿rin the FF&E, and/or Iuventory in the

Preurises r¡',ithout intelference from the Landlorcl. The Tenant shall have no obligation to
renìove any of the FF&Ë or Inventory thatreurains on the Prernises follorving the expiry
of the Access Periocl and shall have no liability fot any rernoval or destruction costs

relating thereto.

The Lancllord hereby grants to Tenant and its agents and representatives (collectively, the

"Accessing Parties") the unintenupted and undisturbed right to possess, access, use,

occupy and enjoy the Plemises ol1 an exclusive basis (save and except for the Lancllord's
rights of entry and inspection on the same terms and conditions as the Lease) for 24 hotu:s

a day and seven days a week conurencirrg on the Closing Date and ending on the date

that is frfteen (15) rveeks after the Closing Date (the "Access Period") at no chalge to the
Tenant. The Accessing Parties shall be entitlecl to use the Premises as was permittecl
under the Lease, to remove any Excluded Assets and to conduct a liquidation sale of the
Inveutorry and/or I.F,&E ancl f'or any othel ancillary use permitted by Order of the Court
(the "Permitted Use"), For greatel certairrty. the Accessing Parties shall be entitlecl to
aclvertise and sell the Inventory ancl t F&E on a "everything on sale", "everythiug must
go", "store closing" or siurilar thenred" sale and lÌ.tay use exterior banners and signs,
providecl that the Accessing Parties shall not use neorl or: day-glorv signs. such extelior
signs and banners shall be professionally hung on the exteriol por:tion of the Prernises

only ancl the Accessing Parties shall r:epair any clamage caused by the hanging ol renroval
of such extedor signs and banners. The Lantilord shall not interf'ere r,vith the Accessing
Parties use arrcl enjoyment of the Prelnises as pennitted hereunder. Any Exclucled Assets
lefl on the Premises, including any Inventory and FF&E at the exprry of the Access
Period shall become the property of the Lancllord rvithout a bitl of sale, representation,
wan¿urty or other title documentation.

None of Accessing Palties shall be responsible for making any repairc, replacements,
leuovations. alterations, irnprovements or upgr:ades in or to the Premises or any part
theteof, proviclecl that the Tenant shall ln¿rintaiu the Prenrises in a broom-srvept and clean
conclition,

The Landlord hereby grants to the Accessing Parties, including their respective ofticers,
agents, ernployees, custorners, invitees and licensees, the non-exclusive use and
enjoytnent of the ¡rarking facilities, driveways, entrances, sidervalks, landscaped
areas, elevators, escalators and all other common facilities tiom tilne to time locatecl
on the Properfy ancl f'or the public use and eljoyrnent (collectively, the "Common

I l(iAl 1.45?:19591 l
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8.

Facilities"), proviclecl that the Accessiug Parties shall not conduct any sales on the

Cornmon Facilities nol shall the Accessing Parties obstruct the Common Facilities.

The L¿rndlord shall maìntain, repair and replace the Cornmon Facilities, the Premtses
(except ftrr the obligation of the Tenant to m¿rintain the Premises in a clean ancl brootn-
swept conclition) and the Ploperly in good repair and in a clean. orderly ancl safe

conditiou and shall continue to opemte the Property in accorclance rvith hrst class

stanclarcls in the shopping centre inclustry.

The Landlorcl shall provide, supply and rnaintain without charge to the Accessing Partìes
all aclequnte vrater, gas, sev/age. telephone and other comtnunications outlets, electrical
po\ryer services ancl all other utilities to all parts of the Premises.

Dur:ing the Access Period, the Accessing Parties shall maintain commercial gener:al

tiabitity insurance in an aurount of at least $5,000.000 with the Landlor:d narned as au

additional namecl insured.

This Agreement shall become effective when executeil by the Tenant and the Landlorcl
ancl after that time shall be binding upon and enure to the benefit of the Parties and their
respective successors ancl petmitted assigns. Neither this Agreemert nor any of the rights
or obligations uncler this Agreernent shall be assignable or transferable by either: party
wìthout the consent of the other par:ty, providecl that notwithstanding the fbregoing. the
Tenant shall be entitled to assign this Agreernent without consent ot, but on notice to. the
Landlord, to any agent conducting a sale of the Inveutory ancl/or F'F'&Ë, of. the Tenant
pursuallt to an agency agreeurent or silnilar agreelnent approved by the Court. Upon any
such assignment by the Tenant, the Tenant shall cause the assignee to enter into an

agreement rvith the Landlorcl agreeing to be bound by the tenns of this Agr:eement and
the Tenant shall thereupon be releasecl fioln all of its liabilities anct obligations hereturder.
Upon a transfer of the Property or any portion thereof, tlie Landlold shall obtain an

agl'eement executed by the Landlorcl ancl such transferee in favoul of the Tenant, in t-orln

satisfactory to the Tenant, whereby the transferee agrees to be bouncl by the terms of this
Agreement ancl the Lancllord ancl the transferee shall be jointly and severally liable for the
Lancllorcl' s obligations hereunder.

No atnenclment to or waivel of this Agreerneut shall be effèctive unless eviclenced in
writing and e;recutecl by all the Parties.

Ë,ach of the palties covenants ancl agrees to do such things ancl to execute such truther
clocuments aucl assunurces as may be cleemed necessary ol advisable fi'om time to tjme in
orcler to etïectively caffy out the terms antl conclitions of this Agreernent in accordance
rvith theit true intent.

lf any provision of this Agreement shall be determined to be illegal, i¡valid or
unenforceable, that provision shall be severed flom this Agreernent and the remaining
provisious shall continue in lull force and effect.

()
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This Agreement shall be governed by and interpreted and enforced in accordance with
the laws of the Province of British Colunbia and the federal laws of Canada applicable
therein.

Each Party submits to the exclusive jurisdiction of the Court in any action, application,
reference or other proceeding arising out of or related to this Agreement and agrees that
all claims in respect of any such actions, application, reference or other proceeclfurg shall
be heard ancl detennined in the CCAA Proceedings before the Court.

This Agreement shall enure to the beneflrt and be binding on the Parties and their
respective successors ancl assigns.

Any notice, consent ol approval lequired or pennitted to be given in connection rvith this
Agreement shallbe in writing and shall be suft-rciently given if delivered or hansmittecl iu
accorclance with the Lease Surrender Agreernent.

All Parties agree that this Agreernent may be executed in counterpart and tlansmitted by
t'acsimile or e-lnail (PDF) and that the reproduction of signatures in counterpart by way
of facsimile or e-mail (PDF) will be treated as though such reproduction were executed
originals.

[Sig nut ure pnges foll ow.J



IN WITNESS WHEREOF the Tenant has executed this Agreernent.

SEARS CANADA INC.

By:
Nalne
Title:

l.ÊCAL I r45?.l9i9l l



IN WITNESS WHEREOX'' the Landlorcl has executed this Agreernent.

By

By

SHAPE PROPERTTES (NANATMO) CORP.

Narne
Title:

Name:
Title:

Name:
Title:

Name
Title:

Name
Title:

By:
Name:
Title:

NNTC EQUITIES INC.

By:

By:

1854 HOLDINGS LTD.

By:

I ECAt J145739591 l
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TO:

AND TO:

FROM:

RE:

SCHEDULE .rM'
F'ORM OF RELEA.SE OF'TENANT PROPERTY CLAIMS

SHAPE PROPERTIES (NANAIMO) CORP., NNTC EQUITIES INC. and
1854 HOLDINGS LTD., as Landlords (collectively, the "Landlord")

ALL PREDECESSORS IN INTEREST TO TFIE LANDLORD UNDBR
THE LEASE (the "Predecessors")

SEARS CANADA INC. (the "Tenant")

Lease Surrender Agreement betrveen the Tenant and the Landlord dated o'
2017 (as amended, modified, restated and/or supplemented from time to
time, the'6l-ease Surrender Agreement")

A.

WHDREAS:

The Tenant and certain of its affiliates and subsicliaries (collectively, the "Sears Group")
applied tbr and were granted protection from their creditors under the CCAA pursuant to
the Initial Order of the Court. Pursuant to the Initial Orcler, the Court appointecl FTI
Consulting Canada lnc. as Monitor in comection with the CCAA Proceedings.

ts. The Tenant and the Lancllord entered into a lease sunender agreement clated a,2017
(saicl agreement as arnencled, extencled, suppleurented, restated and/or alnelrdecl aud
restated from time to time being collectively, the "Lease Surrender Agreement")
whereby, alnong other things, the Tenant agreed to surrencler to the Lancllord, ancl the
Lancllorcl agreecl to accept a srurender of, all of the Tenant's right. title ancl interest in ancl

to the Lease.

On o, 2017, the Court issued an Approval and Vesting Order approving the Lease
Surrencler Agreement, pursuant to which the Tenant shall sunender to the Landlord the
Lease on the tenlrs and conditions set out in the Lease Surrencler Agreement.

The Lease Sumender Agreement conternplates that the Tenant shall execute and cleliver a
release on the Closing Date to the Lancllord pursuant to which the Tenant will release and
tbrevel discharge the Landlorcl from all claims in respect of the Lease, the Prelrúses, ancl

the Property.

The Tenant desires to execute and cleliver this Release to the Landlorcl in satisfaction of
the ftrregoin g ob li gation.

Unless otherwise expressly provicled for herein, all capitalized terms rvhen used in this
Release have the same rneaning given to such tenns in the Lease Surrencler Agreement.

NOW THEREFORE in consideration of the payrnent of TEN DOLLARS ($10.00) and for
other: good and valuable consideration, the receipt ancl suf'ficiency of which is hereby
acknor,vledged, the undersigned agree as follorvs:

C.

D

E

F
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2.

The Tenant, on its orvn behalf ancl on behalf of its subsidiary, aftìliated, and associated
corporations and entities ancl all of theil respective strccessors and assigns (collectively
the "Releasors", and individually, a "Releasor"), heleby forever fully ancl

unccluciitionally remises. releases, acquits, waives and forever discharges each of the
Landlord and the Predecessors ancl each of their respective subsicliaries, affiliates, and
associates and each of their respective rnernbers, paftners, directors. otf,tcers, employees,
agents, shareholders, successols ancl permittecl assigns (collectively. the "Releasees" ancl

individually, a "Releasee") liorn any ancl all actual or potentìal claims, clemands,
conrplaints, grievances, actions, applications. ploceedings. snits, causes of action, Orders,
charges, indictrnents, prosecutions. intbnnations or other siurilar pr..ocesses, assessments
or reassessnlents, juclgments. clebts. liabilities. expenses, costs. clues. acconuts, boucls,

datnages or losses, contingent or otherrvise. rvhether liquiclatecl or unliquidated. maturecl
or unrnatured. disputed or nndisputed. colúractual, legal or equitable, including loss of
value, reasonable professional fees, including tèes and disbursernelrts of legal counsel on
a Íùll indernnity basis, ancl all actual and clocumented costs iucurrecl in investigating or
pursuing any of the foregoing or any proceeding relating to any of the foregoing
(collectively, the "Claims"), whether known or unknorvn, howsoever arisiug of every
nature ancl kind whatsoever that the Releasors ever had. nolv have or hereafter can, shall
or may have against any of the Releasees in any way relating to or arising fi'om the Lease,
the Premises, and/or the Property.

Each of the Releasors covenants ancl agrees not to make any Claims against any Person
rvhich might Claim ovel against any of the Releasees, or who rnight claim contribution or'

indernnity fr:om any of the Releasees in connection with the rnatters which are herein
leleasecl. In the er¡ent that any of the Releasors hereafter makes any Clairns against any
of the Releasees or against any Person rvho may Claim oveÍ or claitn contribution or
indernnity against any of the Releasees rvith respect to any of the rnatters herein released
then:

(i) such Releasor shall immediately discontinue such Claim;

(ii) such Releasor shall be li¿rble tbr all legal and related costs and expenses incumed
by the affected mernber of the other on a full inclemnity basis; and

(iii) this Release containecl shall:

(A) operate conclusively as an estoppel and cornplete bar to any such Clairn;

(B) tnay be pleaclecl as a cornplete defence antl reply in the event of such
Clairn; and

(C) tray be leliecl upon in any proceeding to dismiss such Claim and no
objection will be raised by the party which commenced such Claim to the
ef,fect that the othel parlies to such Clainr are not partìes to this Release.

E¿rch of the Releasors acknorvleclges and clecl¿u-es that: (a) it has hacl an adequate
opportunity to read ¿tncl consider this Rele¿rse aucl to obtain such advice in regald to it as
it should consicJer advisable; (b) it fulty understands the nature ancl etfect of this llelease;

J
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and (c) this Release has been duly and voluntarily authorized, executed and deliverecl and

it has the capacity and authority to execute and deliver it.

This Release shall not be deemed to be any aclmission of liability on the part of the
Releasees and liability is specifically denied by each of them.

Each of the Releasors covenants ancl agrees to do such things, to attend such meetings

alrd to e;xecute such further sun:enders. releases, conveyances, transfers, documents and

&ssurances as may be deerned necessary or advisable from time to tirte in order to
effectively carry out the tenns and conditions of this Release in accordance with their true
intent,

lf any provision of this Release shall be deterrnined to be illegal, invalid or
unenforceable, that provision shall be severed frorn this Release and the remaining
provisions shall continue in fulI fbrce and effect.

't'his Release shall enure to the benefit of each of the Releasees and its heirs. attorneys,
guardians, estate trustees, executors, successors, assigns and representatìves and be

bincling upon each of the Releasors ancl its heirs, attomeys, guardians, estate trustees,
executors, successors, assigns ancl represelrtatives.

This Release shall be governed by the laws of the Province of Ontario and the federal
laws of Canada applicable therein.

The terms of this Release constitute the entire agreelnent betlveen the parties relating to
the subject rnatter hereof.

This Release may be executecl by the parties in corurterparts ancl may be executecl and
delìverecl by facsimile or electronic transrnission and all such counterparts and facsimiles
or electronic transmissions shall together constitute one and the same agreement.

[Remaínder of Pøge Inlentionall¡t Lelt BlankJ

6
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10.
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IN WITNESS OF WHICH the undersigned has cluly executed this Release this _ day of o,
2017.

Sf,ARS CANADA INC

Nalne
Title:

Name
Title:

t-t(ìAL l:4-57:19i91 l
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Court File No. CV-l7-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. WEDNESDAY, THE 4TH

JUSTICE HAINEY DAY OF OCTOBER, 2017

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lcf, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA fNC., CORBEIL
ÉrEcrruqun INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES fNC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTAzuO [NC., 6988741CANADA [NC., IOOI1711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER_ NANAIMO NORTH TO\ilN CENTRE,

NANATMO (STORE #1823)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: (i) the lease transfer (the "Transaction") contemplated by a Lease Surrender

Agreement between Sears Canada Inc. ("Sears Canada"), ur Tenant, and Shape Properties

(Nanaimo) Cotp., NNTC Equities Inc. and 1854 Holdings Ltd. (collectively, the "Landlord"), as

landlord dated September 20,2017 (the "LSA") and certain related relief, and (ii) the surrender

to the Landlord of all right, title and interest of Sears Canada in and to the Lease, the Tenant Real

Property Interests and the Premises, together with certain ancillary assets (each as defined in the

LSA, and collectively, the "Property") as contemplated by the LSA, was heard this day at 330

University Avenue, Toronto, Ontario.

LEGN, l:46027228.3
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ON READING the Notice of Motion of the Applicants, the Affrdavit of Billy V/ong

sworn on September 28,2017 including the exhibits thereto, and the o Report of FTI Consulting

Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of

respective counsel for the Applicants, the Monitor, the Landlord, the DIP Lenders and such other

counsel as were present, no one else appearing although duly served as appears from the

Affidavit of Service of o swom o,20I7 , fil'ed

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings

dated June22,2017 (the "Initial Order"), or in the LSA, as applicable.

APPROVAL OF THE LSA

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratified and that the execution of the LSA by Sears Canada

is hereby authorized, approved and ratified with such minor amendments as Sears Canada (with

the consent of the Monitor after consultation with the DIP Lenders) and the Landlord may agree

to in writing. Sears Canada is hereby authorized and directed to take such additional steps and

execute such additional documents as may be necessary or desirable for the completion of the

Transaction and for the conveyance of the Property to the Landlord and the Monitor shall be

authorized to take such additional steps in furtherance of its responsibilities under the LSA and

this Order, ffid shall not incur any liability as a result thereof. The legal descriptions and

applicable land registry offrces with respect to the Property are as set out on Schedule "B"

hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certificate to the Landlord substantially in the form attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Property

shall be surrendered to the Landlord free and clear of and from any and all security interests

LEGAL 1t460272283



(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts

(whether contractual, statutory, or otherwise), liens, executions, charges, or other flrnancial or

monetary claims, whether or not they have attached or been perfected, registered or flrled and

whether secured, unsecured or otherwise in respect of the Property (collectively, the "Claims"),

including, without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such terms are defined in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively, the "CCAA

Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security,,4cl (British Columbia) or any other personal property

registry system; and

(c) those Claims listed on Schedule "B" hereto;

(all of which are collectively referred to as the "Encumbrances", which term shall not include

the Permitted Encumbrances listed on Schedule "C" hereto), and, for greater certainty, this Court

orders that all of the Claims and Encumbrances affecting or relating to the Property are hereby

expunged and discharged as against the Property and the real property identified in Schedule

rrBtt.

5. THIS COURT ORDERS that upon the registration in the applicable land registry office

of a certified copy of this Order in the manner prescribed by the applicable land registry office,

the applicable land registrar is hereby directed to specifically discharge, cancel, delete and

expunge from title to the real property described in Schedule 6(8" all of the Encumbrances listed

in Schedule (68" hereto.

6, THIS COURT ORDERS that from and after the delivery of the Monitor's Certificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Property immediately prior to

the Closing of the Transaction, as if the Transaction had not been completed.

LEGN- l:46027228 3



7. THIS COURT ORDERS that, to the extent that obligations remain owing by the

Applicants under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, the

Monitor be and is hereby authorized and directed to distribute, on behalf of the Applicants, on

the day of filing the Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds,

in partial repayment of amounts then owing by the Applicants under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement, as applicable (a "Distribution").

8. THIS COURT ORDERS that any Distribution made pursuant to this Order shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or

voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other

reviewable transaction under the Banhruptcy and Insolvency Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal or provincial legislation.

10. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL

Credit Agreement or the DIP Term Credit Agreement have been satisfied in full the Monitor

shall be entitled to retain the Net Proceeds or any remaining portion thereof on behalf of the

Applicants to be dealt with by further Order of the Court.

11. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thereof in accordance with the terms of the LSA.

LEGAL l:460272283



12. THIS COURT ORDERS that subject to the terms of the LSA nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC,

Tiger Capital Group, LLC and GA Retail Canada ULC (the "Agent") under the

Amended and Restated Agency Agreement between Sears Canada and the Agent

dated July 12,2017 and amended and restated on July 14,2017;

(b) the rights and obligations of Sears Canada and the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12,2017 and amended and restated on July 14,2017; and

(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule "A" thereto.

SEALING

13. THIS COURT ORDERS that Confidential Appendix "." to the o Report of the Monitor

shall be and is hereby sealed, kept confidential and shall not form part of the public record

pending further Order of this Court.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notwithstanding:

(d) the pendency ofthese proceedings;

(e) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlvuptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(Ð any assignment in bankruptcy made in respect of any of the Applicants;

the surrender of the Property to the Landlord pursuant to this Order shall be binding on

any trustee in bankruptcy that may be appointed in respect of any of the Applicants and

shall not be void or voidable by creditors of any of the Applicants, nor shall it constitute

nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer

LEGÁJ, l:460272283



at undervalue, or other reviewable transaction under the Banlvuptcy and Insolvency Act

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute

oppressive or unfairly prejudicial conduct pursuant to any applicable federal or provincial

legislation.

15. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

16. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary

or desirable to give effect to this Order, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.

LEGAL l:460272283



SCHEDULE 664''

Court File No. CV-l7-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lcf, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrrueuE INC., s.L.H. TRANSIORT INC., THE cur rNC.,
SEARS CONTACT SERVICES fNC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA fNC., 2497089
ONTARIO INC., 6988741CANADA [NC., 10011711 CANADA
fNC., 1592580 ONTAzuO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA fNC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIF'ICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribed to them in

the Order of the Court dated a,2017 (the "Approval and Vesting Order") approving the Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as tenant, and Shape

Properties Q.üanaimo) Corp., NNTC Equities Inc. and 1854 Holdings Ltd. (collectively, the

"Landlord") as landlord dated September 20,2017 (the "LSA"), a copy of which is attached as

Exhibit A to the Affidavit of Billy Wong dated September 28,2017.

B. Pursuant to the Approval and Vesting Order the Court approved the LSA and provided

for the surrender to the Landlord of Sears Canada's right, title and interest in and to the Lease,

the Tenant Real Property Interests and the Premises, together with certain ancillary assets (each

as defined in the LSA, and together, the "Property"), which surrender is to be effective with

respect to the Property upon the delivery by the Monitor to the Landlord and Sears Canada of a

certificate confirming (i) the conditions to Closing as set out in Sections 7.I,7.2 and 7.3 of the
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LSA have been satisfied or waived by the Landlord and Sears Canada, as applicable; and (ii) the

Surrender Consideration, subject to the adjustments in accordance with the LSA, has been

received by the Monitor.

THE MONITOR CERTIFIES the following:

1. The conditions to Closing as set out in Sections 7.1,7.2 and7.3 of the LSA have been

satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Surrender Consideration, subject to the adjustments in accordance with the LSA, has

been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at [TIME] on

lDArEl.

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears

Canada Inc., et al. and not in its personal or
corporate capacity

Per:

Name:

Title:

LEGAL 1:4602'1228 3



SCHEDULE 668''

No. Location/
Address

Province Land
Registry
Office

Legal Description Encumbrances
to be Expunged/

Deleted

I Nanaimo
North Town
Centre -
47s0
Rutherford
Road,
Nanaimo,
British
Columbia.

BC Victoria
Land Title
Office

Parcel Identifi er : 023 -968-621
Lot A of Section 14 and District Lots 14 and 17 and Section 4
Range 4 Wellington District
PlanYlP66202

[NILì

LEGAL l:4602722a.3
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SCHEDULEßC))
PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively, (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other Landlord's interest in the
Property, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest (or
the rights of the Tenant as lessee) on which the Premises are located; (b) Encumbrances resulting
from the Landlord's actions or omissions; and (c) the items identified in Schedule "J" of the
LSA. \

LEGAL l:46027228.3
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IN THE MATTER OF the Companíes' C¡editors A¡rangement Act, RS.C. 1985' c. C-36, as amended Court File No: CV-l7-11846-00CL

A¡rD rN THE MATTER oF A pLAx oF coMpRolvrrsE oR ARRANGEMENT oF sEARS cANADA INc., CORBEIL ÉLECTRTQUE INC., s.L.H. TRANSPORT

INC., THE CUT INC., SEARS CONTACT SERVICES rNC., INITIUM LOGISTICS SERVICES INC., INITruM COMMERCE LABS INC., INITTUM TRADTNG AltD
SoURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC.,2497089 ONTARTO INC., 6988741CANADA INC., 10011711 CA¡IADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

Ontario

ST]PERIOR COIIRT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

MOTION RECORD OF THE APPLICAIITS
(Motion for Approval of Lease Surrender Agreement with

Shape Properties (Nanaimo) Cotp., NNTC Equities Inc. and

1854 Holdings Ltd. Nanaimo North Town Centre (Store #1823)
returnable October 4, 201'7)

OSLE& IIOSKIN & IIARCOIIRT LLP
Box 50, 1 First Canadian Place

Toronto, ON M5X lB8

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949

Lawyers for the Applicants




